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Coart of Appeals of the District of Columbia. 


No. 2894. 

Patrick F. Carr et al., Appellants, 

vs. 

Washington & Old Dominion Railway, a Corporation. 


a Supreme Court of the District of Columbia. 

Equity. No. 33007. 

Washington & Old Dominion Railway, a Corporation, Plaintiff, 

VS. 

Robert G. Smith, Henry S. Baker, and Cotter T. Bride, Com¬ 
posing the Excise Board of the District of Columbia; Patrick F. 
Carr, James W. Warded, and Albert Carry, Interveners, De- 

IGDQclDtS, 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit:— 


1 Bill. 

Filed October 30, 1914. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Equity Business. 

Equity. #33007. 

Washington & Old Dominion Railway, a Corporation, 

vs. 

Robert G. Smith, Henry S. Baker, and Cotter T. Bride, Com¬ 
posing the Excise Board of the District of Columbia.* 

1. The plaintiff, Washington & Old Dominion Railway, is a cor¬ 
poration duly incorporated under and by virtue of the laws of the 
1—2894a 
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State of Virginia and authorized to do business in the District of 
Columbia by Act of the Congress of the United States, and it brings 
tins suit in its own right as a corporation doing business in the 
District of Columbia and as a tax-paver and property owner in the 
District of Columbia, and on behalf'of such other persons as may 
be similarly interested. 

2 The defendants, Robert G. Smith, Henry S. Raker and Cotter 
T. Bride, compose the Excise Board of the District of Columbia 
appointed b\ the I resident of the United States under and by virtue 
of the powers conferred upon him by Act of Congress of the United 
States approved March 4, 1913, said defendants being sued in their 
representative capacity as members of said Excise Board. 

3. For some time prior to the 4th day of March, 1913, Patrick F. 

Carr had been in the business of conducting a restaurant or 
2 saloon at premises 3605 M Street, Northwest, in the City of 
ashington, District of Columbia, said place of business being 
in the immediate vicinity of Thirty-sixth and M Streets, Northwest, 
in the City of A\ ashington, District of Columbia, that is to sav, just 
west of the northwest corner of said Thirty-sixth and M Streets! and 
James V . \\ ardell had, prior to the date aforesaid, been in the 
business of conducting a restaurant or saloon or bar-room at premises 
3603 M Street, Northwest, adjoining the premises of the said Carr, 
in which the latter had also conducted a bar-room business, and said 
parties had, prior to the aforesaid date, for some years been accorded 
from the excise authorities of the District of Columbia licenses to 
conduct said bar-room business. 

4. 1 laintiff says that for some years past it has had its station 
and waiting room at the northwest corner of Thirty-sixth and M 
Streets, part of which property it leases and part of which property 
it owns in fee simple; that in the conduct of its business of running 
an electric railway line from in front of the station aforesaid, across 
M Street, over the Aqueduct Bridge of the Potomac River, into 
Rosslyn, Virginia, and thence to divers places in Virginia as far as 
Bluemont and Great halls and Alexandria, it carries large numbers 
of passengers, both citizens of Washington and Virginia, as well as 
natives of different sections of the United States; that its said station 
adjoins what is generally designated as the Union Station of the 
Capital Traction Company of the District of Columbia, and that it 
receives many passengers bv transfer from the said Capital Traction 

Company \ that said station adjoins the bar-rooms aforesaid, 

3 and at different hours of the day and night it becomes necces- 

sarv for numbers of the traveling public, especially residents 
of Virginia, to repair to said station and vicinity for the purpose of 
connecting with the different trains run by plaintiff to the divers 
destinations aforesaid in the State of Virginia, and it also becomes 
necessary for numbers of travelers from the State of Virginia to 
disembark at said station for the purpose of transferring to the rail¬ 
way line of the Capital Traction Company, to be transported to 
different portions of the City of Washington and to the Union Sta¬ 
tion of the City of Washington, in order to connect with the steam 
railway trains to all sections of the United States; that in the opera- 
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ductore oUheTLiTi? 11 u ne , c ?ff ar y to hav « motormen and con- 
transpo^tion of passenger, 

S9* 3 =- Mas# stt 

4 transportation afford*']™!? JlaTnliffTo^'i^gris^anTeg^ 
tom the District of Columbia to the sections of Virginia 

the 5 ‘conditi iff f ',' rlh0r f'f lt " h ^ Congress^'evident]v having in mind 

United site on MarchTlM8 inTd h hy / • 1 P ^ id ? nt of the 
provided in paragraph 2 thereof.’ as follows? " ' C 881 ‘ Ct U Was 

mo - f °J a ( \ on ’ )a ^ room ’ ? r wholesale liquor business shall he licensed 

The wester]v'line of'dil fil ‘r® •f r ‘ tory ' ve?t of ,he following HnS 
ij® li ^ 1 f 11 e fire Ilmits as now established from its south. 

lm , 1 ^ r to w,lere same intersects with the mile limit of the 

p^z ! JSrscM£»:-r. tiS 

m“ iisat no " i,r » «f the 

Underlining by plaintiff. 

!, hat a \ t | 1 , e tl ' ne °f th « approval of said Act as aforesaid, the westerlv 

»” KiSS'rfniSv'SM" 1 , 

Carr and the said \\ ardell were more than a block outside of the 

Szi p 10 *” b r «M Act t» P girn XICS 

6. Plaintiff further says that after the approval of «iid Ant ». 
aforesaid, the said Carr and the said Wardell, realidnj and 
5 it i i advised and heheved, also having been advised bv couS 

, o ‘hat being so within the prohibited territory thev would ™/ 

the ide't’ e f t0 - m elVe an 6X0186 h c ®nse under the said Act conceived 
the idea of circumventing or avoiding the onerati^ •J A 1, 

applying to the then Commissioners of the District of Columbia to 
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extend the fire limits aforesaid from said Thirty-fifth Street west to 
a point west of their location, and in fact succeeded in prevailing 
upon the then Commissioners, by application duly made, to, under 
date of March 20, 1913, extend the said fire limits from said Thirty- 
fifth Street \\ est to a point west of the location of the barrooms con¬ 
ducted by the said Carr and the said Wardell. 

7. Plaintiff says that subsequently, and after the present Excise 
Hoard had been appointed and duly authorized to act as an Excise 
Board for the District of Columbia, the subject of the right of the 
District Commissioners to extend said fire limits for the purpose of 
enabling the proprietors of said barrooms as aforesaid to evade and 
circumvent the Act of March 4, 1913, was taken up and considered 
bv the said Excise Board, and that it is informed, without seeking 
advice or guidance from the Commissioners or the Corporation Coun¬ 
sel, the said Board, at the instance of representatives of the pro¬ 
prietors of said barrooms, undertook to decide the legal questions 
involved on their own account, and issued an order to the effect that 
in their opinion the fire limits as established of July 1st, 1913, would 
be held to govern in reference to the eligibility of applicants for bar¬ 
room licenses under the new excise law. Plaintiff further says that 
it is advised and believes this legal opinion was not only 
fi reached by said Board without an opinion being obtained for 
their guidance from the Corporation Counsel or others learned 
in the law, but was merely the conclusion attempted to be reached 
by the members of said Excise Board, no one of whom was in any 
way learned in the law. and that said opinion was, therefore, a mere 
conclusion attempted to be reached by laymen, and amounted to no 
more than the individual opinion of three laymen composing said 
board: but plaintiff says that, having reached said conclusion and 
entered said order, the way was opened for the proprietors of said 
barrooms as aforesaid to present their applications for consideration 
for a renewal of their license from the first day of November, 1914, 
for the ensuing year, the conclusion reached by said board without 
expert opinion thereon as aforesaid being entirely based upon their 
construction of Paragraph 25 of said Act, which reads as follows: 

That this section shall be in full force and effect from and after 
July first, nineteen hundred and thirteen, and shall be in lieu of 
and as a substitute for all existing laws and regulations in the Dis¬ 
trict of Columbia in relation to the sale of intoxicating liquors in 
said District, except such laws as prohibit the sale of intoxicating 
liquors in certain defined sections or parts of the District and laws 
of Congress pertaining to persons, premises, and territory over which 
the Federal Government exercises jurisdiction; and all laws and 
Parts of laws inconsistent with this section, except such laws above 
referred to. be. and they are hereby, repealed.” 

Plaintiff avers, on the advice of counsel, that said Paragraph 25 
in no wav affects or interferes with or controls the plain, apparent, 
evident intent of Congress and the language used to express that 
intent, as evidenced by the portion of Paragraph 2 of Section 9 
hereinbefore referred to, wherein it is unequivocally stated 
7 that all territory outside of the fire limits as “now,” to wit, 
then, established must be considered prohibited territory for 
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barroom establishments, and that unquestionably the word “now” 
related to the time when the Act, by approval of the President of 
the United States, became a law, to wit, March 4, 1913. 

8. Plaintiff further says that after having, through its repre¬ 
sentatives, called upon said Board and urged the error which w’as 
being committed in attempting to consider or hold the applications 
of the barrooms aforesaid for a license as eligible for consideration, 
and being advised that such was the determination of the Board it, 
through its President, Colin H. Livingstone, addressed the following 
communication to the said Excise Board, which was delivered to it 
through the ordinary course of mail, said communication being in 
the words and figures following: 

“October 23rd, 1914. 

To the Honorable the Excise Board of the District of Columbia. 

Gentlemen: In the interest of the welfare and safety of its 
patrons the Washington and Old Dominion Railway desires to pro¬ 
test against the continuance or the granting of any license for the 
ensuing license year to the establishments now being conducted at 
3603 M Street, Northwest, by Mr. James W. Wardell and 3605 M 
Street, Northwest, by Mr. Patrick Carr, or to any other person or 
firm in close proximity to its passenger terminal located at 36th and 
M Streets, Northwest. 

This Company handles through its said passenger terminal the 
suburban passenger traffic of near-bv Virginia amounting to several 
thousand passengers daily, a large part of which is made up of 
women and children—several hundred school children traveling 
alone being among the number. We submit that any retail liquor 
establishment in the vicinity of this passenger terminal is a distinct 
detriment to the entire community, a discomfort and serious source 
of danger to the thousands of persons who use this terminal daily 
in going to and from the City, and a thing which in the interest 
of the common welfare should not be permitted to exist. 

8 In addition to the welfare of our patrons who must them¬ 

selves and their children use said terminal daily, and whom 
we are informed have filed with your Honorable Board vigorous pro¬ 
tests in this matter, going into detail as to the seriously detrimental 
conditions caused by the existence of the saloons referred to, 
especially as regards the thousands of women and children who are 
daily subjected to these conditions, we beg to submit that this Com¬ 
pany’s employees who operate the trains in and out of the terminal 
at 36th and M Streets, and in whose hands the lives of these patrons 
are necessarily placed, are by the existence of these saloons subjected 
to a temptation which should not exist and which adds a serious 
element of risk to the life and limb which should not in any manner 
be legalized. 

We feel that the consideration of public welfare and risk of life 
and limb involved should cause your Honorable Board to decline 
to issue any license in the vicinity described. 

Under advice of counsel we further insist that your Honorable 
Board is without jurisdiction to grant licenses to the establishments 
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or in the vicinity in question, as under the Excise Law now in 
effect, it is provided that 

‘No saloon, barroom or wholesale liquor business shall be licensed, 
maintained or allowed in the territory west of the following lines: 

The westerly line of the fire limits as now established from its 
southern limits to where the same intersects with the mile limit of 
the Soldiers’ Home, thence westerly and northerly along said mile 
limit until the same intersects with Kansas Avenue; thence along 
Kansas Avenue to its intersection with the northern boundary of the 
District of Columbia.’ 

This law was approved on March 4th, 1913, and the “now” un¬ 
questionable refers to that date. At the time the law was approved 
the fire limits extended only to 35th Street, Northwest, and it seems 
that in order to circumvent the effect of this law application was 
made by one of the saloon keepers or both of them, on March 20th, 
1913. for extension of the fire limits from 35th Street to a point 
west of 30th Street, Northwest—so as to take in the two saloons re¬ 
ferred to. This, however, could not be operative as against the law 
approved on March 4th, 1913. 

If there should lie any doubt about this matter and our interpre¬ 
tation of the law in connection therewith, we urge in the interest of 
the welfare of the community that you have the matter referred 
through the Commissioners to the Corporation Counsel for an opin¬ 
ion. as it is our desire to have the matter fairly and carefully con¬ 
sidered and examined in reference to its legal phases, if possible, by 
the officials of the District of Columbia rather than to resort 
9 to the Courts for any adjudication of the matter. 

Respectfullv submitted. 

' COLIN II. LIVINGSTONE, President.” 

Plaintiff further says that after having sent said communication 
it received no reply thereto, and upon inquiry at the office of said 
Excise Board was advised that the said Board adhered to its deter¬ 
mination to consider favorably the applications of the said Carr and 
the said Warded for a barroom license, and plaintiff says it is ad¬ 
vised and believes that unless restrained by this Honorable Court 
the said licenses will lie granted, which it avers would l>e to the great 
detriment of it as a taxpayer, and would tie to the great detriment 
and damage of all the citizens of both the District of Columbia and 
Virginia having occasion to use the railway lines operated by plain¬ 
tiff, and will unquestionably seriously endanger the traveling public 
and menace the lives and safety of passengers upon the railway lines 
of the District and Virginia in’that section, by reason of the tempta¬ 
tion thereby offered to employees to indulge in the use of alcoholic 
beverages. Plaintiff further says that by reason of the fact that 
transfers are given between the lines of the Capital Traction Com¬ 
pany and those operated bv plaintiff in said locality, it has fre¬ 
quently happened according to testimony submitted before the In¬ 
terstate Commerce Commission that persons not having occasion to 
use the transfer which they had received and to which they were 
entitled, have bartered the same in said barrooms for alcoholic 
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drinks, and that the territory south of the Aqueduct Bridge in 
Virginia, being in what is known as a “dry” section, great 

10 annoyance has l>een caused by people coming from that sec¬ 
tion who desire to obtain alcoholic drinks congregating in the 

vicinity of plaintiff’s railway station and creating objectionable con¬ 
ditions for peaceably inclined passengers engaged in the ordinary 
conduct of their business to and fro from the District of Columbia 
to \ irginia, all of which is to the great damage of plaintiff and 
others similarly situated, and plaintiff avers that it is without remedy 
in said situation unless afforded relief by a court of equity from 
the threatened unlawful act of defendants in issuing licenses to either 
one or both of said barrooms. 

W herefore, the premises considered, plaintiff prays: 

First. That the Fnited States writ of subpoena be directed to the 
defendants, and each of them, requiring them to appear by a day 
certain therein named, and answer the exigencies of this petition. 

Second. That this Honorable Court may restrain the defendants, 
and each of them, pendente lite and permanently thereafter, from 
granting or attempting to grant an excise license to the said Patrick 
IP. Carr and James W T . Wardell, or either of them, to conduct a 
barroom at the premises set forth in this petition. 

Third. That the said plaintiff may have such other and further 
relief as the nature of the case may require. 

WASHINGTON AND OLD DOMINION 
RAILWAY, 

By W. B. EMMERT, Vice President. 

WILTON J. LAMBERT, Attorney. 

11 District of Columbia, ss: 

I, W. B. Emmert, on oath say that I am Vice-President of the 
Washington and Old Dominion Railway, a corporation organized 
and existing under the laws of the Shite of Virginia and doing busi¬ 
ness in the State of Virginia and the District of Columbia, and that 
the matters and things herein set forth on personal knowledge are 
true, and those set forth on information and belief I believe to be 
true. 

' W. B. EMMERT. 

Subscribed and sworn to before me this 29th day of October 
1914. 

[seal.] P. h. HILL, 

Notary Public. 

Rule to Show Cause. 

Filed October 30, 1914. 

******* 

Upon consideration of the bill of complaint filed in the above 
entitled cause, it is by the court this 30th day of October, 1914, 
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Oidered that the defendants, Robert G. Smith, Henry S. linker and 
Cotter T. Bride, and each of them, either individually or as the 
Excise Board of the District of Columbia, show cause on or before 
the 7th day of November, 1914, why they should not be enjoined 
and restrained pendente lite from issuing or attempting to 
12 issue an excise license for the fiscal year 1914-1915 to Patrick 
b. Carr and James \\. \\ ardell lor the conduct of a restaurant 
or barroom for the sale of alcoholic liquors, either retail or whole¬ 
sale, in or upon the premises 3605 and 3603 M Street, Northwest, 
and why they should not be enjoined and restrained as prayed in 
said bill, provided a copy of this order l»e served upon one of said 
Excise Board on or before the 3rd day of November 1914. 

By the Court: 

WALTER I. McCOY, Justice. 


Marshals Return. 

Served copy of within rule to show cause on Excise Board of Dis¬ 
trict of Columbia by sendee on Robert G. Smith president 
Oct. 30, 1914. 

MAURICE SPLAIN, Marshal. 

C. R. S. 


Motion of Patrick F. Carr for Leave to Intervene , &c. 


Filed November 5, 1914. 

******* 

Now comes Patrick F. Carr, by his attorney Rossa F. Downing, 
and moves the court for ieave to intervene and be made a 
13 party defendant in the above entitled cause, and for grounds 
therefor begs leave to refer to the annexed affidavit, which 
is hereby submitted to the court. 

R. F. DOWNING, 
Attorney for Patrick F. Carr. 


Affidavit. 

District of Columbia, To wit: 

Patrick F. Carr, being duly sworn deposes and says: 

That he is the owner of 3605 M Street, Northwest, and the holder 
of a license granted by the Excise Board of the District of Columbia 
for the conduct of a retail liquor business at said address, and that 
he has been such licensee for the past eight years. Affiant further 
states that lie purchased premises No. 3605 M Street, Northwest, on - 
or about tbe — day of April, 1912, paying therefor the sum of 
$15,000. Prior to the purchase of this real estate affiant had paid 
about $10,000 for the business, and since then as owner and pro- 
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° f U - le land and business ,le has expended the sum of at least 
*o ; U00 m "“Pavements, making a total investment on his part 
of not less than $30,000. y 

Affiant further states that eight years ago when he purchased the 
business lie is now operating at 3605 M Street, Northwest, the plain- 
, , was t ! 1 . en i bas |ieen, and still is, operating the same line of 
e eetne railway m the manner, under the same circumstances, and 
with like privileges, liabilities and obligations, and with the 
id same environments and conditions which it alleges now exist 
\et it has never until within the past two years made anv 
protest or complaint whatsoever against the maintenance of said 
liquor business at its present location, hut on the contrarv expressly 
approved, consented, and encouraged the same, as will more fullv 
hereinafter appear. Affiant further states that lie has never had the 
slightest trouble in his said place of business, and has never had the 
least complaint against him, or his place of business, by those in 
authority, and now offers to prove, if made a party to this 'cause, that 
the reasons set forth in plaintiff’s Hill for the granting of the injunc¬ 
tion prayed, and thereby the annihilation of affiant’s business and 
the destruction, to a large extent, of the value of his freehold are 
not the real motives which actuate it in this proceeding, but ’that 
the alleged ground for complaint set forth is a mere subterfuge to 
cloak the real, selfish, ends of plaintiff, as will appear by the^ fol¬ 
lowing recited facts. 


It has been apparent to your affiant and all fairminded men hav¬ 
ing knowledge of the true conditions that, if the plaintiff’s railway 
is to remain at its present station at 36th <fc M Streets, it is impera¬ 
tive for it to own more land at this point, and will be compelled 
sooner or later, voluntarily or involuntarily, to purchase not only 
the property of your petitioner, but that of his neighbor at 3603 
M Street, where another saloon license exists, as the extensive traffic 
which is ever increasing at this point, can not l>e properlv and ad<> 
quately handled in the confined and narrow precincts now owned 
and controlled by the plaintiff. Consequently the plaintiff 
Id realizing this necessity, has acquired by leasehold or pur¬ 
chase, various pieces of contiguous propertv in the rear and 
on the East and West of affiant’s premises and that of his neighbor 
at 3603 M Street, Northwest. So that at present these two saloons 
are completely surrounded by the property of the plaintiff. In pur¬ 
suance of its policy of acquiring more land for its said raiiwav busi¬ 
ness, the plaintiff has approached affiant on several occasions and 
also the owner of the property at 3603 M Street, Northwest with a 
view to buying the same. At one time plaintiff endeavored to lease 
from affiant a portion of the land immediatelv in the rear of his 
premises, to be used in addition to that alreadv owned or leased bv 
it, so as to give it a right of way to the rear and west of affiant, which 
would afford a loop for its trains coming north on 36th Street and 
to the rear and west of affiant’s property until it again joined its 
tracks on 36th Street going south and across the Aqueduct Bridge. 
These negotiations failed, however, because plaintiff was not willing 
to pay what affiant deemed a fair and adequate value for his prop- 
2—2894a 
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ertv and business. Yet it seems that plaintiff had previously ac¬ 
quired a leasehold from one George Schaefer and wife, dated April 
4 lt)ll for the following premises, viz: the north 20 feet by the 
width thereof of lot No. 25 in square 1202, also the west 10 feet 
front by the depth thereof of about 120 feet of lot 20 in square 
1202, m the City of Washington, District of Columbia, for tile term 
of five years commencing on the 1st day of April, 1911, and ending 
on the ,11st day of March, 1916, at and for the yearly rent of $720 
payable in monthly instalments in advance. ' This property is 
directly m the rear of 3005 and 3003 M Street, but proved 
10 subsequently to its being let to l>e insufficient for the plain- 
till s purpose, and hence the effort to acquire a leasehold from 
affiant of a portion m the rear of 3005 M Street, Northwest At 
that time, to wit, April 4, 1911, the said George Schaefer was 
the owner of 3605 M Street, and affiant was his tenant and holder 
o! tins license. I he said Schaefer refused to grant said leasehold 
unless the plaintiff agreed to the following covenant, which was in* 
serted in said lease, which is still in force, viz: “that the lessee (the 
plaintiff) its successors and assigns, will give all necessary consent 
and sign all papers required during the term of this Lease for any 
transfer ol the liquor license at premises 3005 M Street Northwest.” 
At that time under the Excise Law of the District of Columbia, had 
this affiant died, or should he have desired to sell or transfer said 
license to someone else, it would have lieen necessary for his estate 
in the one instance, or the purchaser in the other, "to procure the 
consent of a majority of the property owners on the block or square 
where the license was located. Consequently it will lie seen that it 
was deemed of importance to both the owner of the land and the 
holder of the license to obviate any doubt as to the future attitude 
ol this plaintiff on the subject of tins liquor license, and accordingly 

the above covenant was inserted without anv protest on plaintiff’s 
part. v r 

1 his affiant says that the Act of Congress which prescribed the 
w tlst i '"'tortl* district °[ Columbia was passed and approved 
.larch 4, 1J13, but provided that the same should Ik? suspended 
and not become effective until July 1, 1913, and among other things 
as follows: 

It “No saloon, bar room, or wholesale liquor business shall 

., f ,, licensed, maintained or allowed in the territorv west of 
the following lines: The westerly line of the fire limits as now estab¬ 
lished from its southerly limits to where the same intersects with the 
mile limit of the Soldiers’ Home; thence westerly and northerly 
along the said mile limit until the same intersects with Kansas 
Avenue; thence along Kansas Avenue to its intersection with the 
northern Inmndarv of the District of Columbia.” 

On March *20, 1913, the Commissioners, acting solely in the in¬ 
terests ot the citizens and residents of the District affected thereby 
and without any connivance or suggestion whatsoever from affiant 
as aHeged changed the westerly line of the fire limits from 35th to 
6tth street and affiant, realizing that it was of the utmost im¬ 
portance to him to know at the earliest possible moment whether 


WASHINGTON 4 OLD DOMINION RAILWAY. 11 

or not Ins barroom was in a prohibited zone, applied to the Excise 
Board of the District of Columbia for a hearing on the point in 
controversy, which was granted. At this hearing'affiant was repre- 
sented by Rossa F. Downing, Leon Tobriner and Levi Cooke, while 

v attorney at law, appeared in opposition to the con¬ 
tention of affiant, the said Shoemaker representing an organization 
known as the • Anti-Saloon League.” At this hearing the District 
of Columbia w . as represented by Hon. Francis H. Stephens, as¬ 
sistant corporation counsel. Oral and written arguments were sub¬ 
mitted, and thereafter the said Board took the question under ad¬ 
visement, in the meantime procuring further advice from the said 
I rancis H. Stephens, assistant corporation counsel as aforesaid who 
landed down a written opinion to the effect that a retail liquor 
license could properly and legally be granted to affiant to do busi- 
ness at 3005 M Street, Northwest, after November 1 1914 
1 Accordingly the said Excise Board, composed of Mr. Joseph 
L Shecliy, attorney at law, chairman, Mr. Roliert G. Smith, 
and Mr. Ilenrv S. Baker, ruled in writing, on March 2, 1914 (copv 
of which is annexed hereto) that a retail liquor license could prop¬ 
erly and legally be granted to do business at 3605 M Street North- 
west, for the year commencing November 1, 1914; in other words, 
that said location was not in a prohibited or “drv” zone 

Affiant now avers that acting upon said decision this affiant ex¬ 
pended large sums of money, to wit, several thousand dollars in 
improving said property at 3605 M Street, since said decision was 
handed down Affiant further states that on or about the 12th day 
of October,1914, when the said Excise Board was about to pa/s 
upon affiant s application for a license for the year beginning No¬ 
vember 1, 1914, the said A. E. Shoemaker again objected to the 
granting thereof for the reason as claimed by him that 3605 M Street 
is located m a prohibited zone, and his objection was again overruled 
by said Hoard and the license granted. 

Wherefore affiant says that to overrule his annexed motion will 
be adjudicating valuable property rights of his without giving him 
an opportunity to be heard in his own defense, and upon allega¬ 
tions which are without the slightest foundation in truth which 
fact, however, can only be established by the oath of affiant and 
others not parties hereto, for the reason that the present defendants 
know nothing in regard thereto. 

PATRICK F. CARR. 

9 

in t Subscribed and sworn to before me this 5th day of Novem- 
ly ber, 1914. J 

[ SEAL 1 IVAN IIEIDEMAN, 

Notary Public, D. C. 

Service of copy of foregoing motion, notice and affidavit acknowl¬ 
edged this 5th day of November, 1914. 

WILTON J. LAMBERT, 

Attorney for Plaintiff, 
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Excise 

Copy. 

Present: Joseph 
Henry S. Baker. 

After lengthy discussion, during which the briefs of Albert E. 
Shoemaker, Attorney for the Anti-Saloon League; Rossa F. Down¬ 
ing and Levi Cooke. Attorneys for P. F. Carr, and the written opin¬ 
ion of Frank II. Stephens, Assistant Corporation Counsel, D. C., 
were read and considered, it was unanimously agreed that the words: 

“The westerly line of the fire limits as now established”— 
in paragraph 2 of the Excise Law approved March 4, 1913, com¬ 
prehended the westerly line of the fire limits as of July 1, 
20 1913. 

JOSEPH C. SIIEEI1Y, 

Chairman. 

ROBERT G. SMITH. 
HENRY S. BAKER. 


Motion of James IF. Wardell to be Made Party Defendant. 

Filed November 7, 1914. 

******* 

Now comes James W. Wardell, by his attorney, Alexander H. 
Bell, and moves the Court for leave to intervene and he made a 
party defendant in and to the above entitled cause, and for grounds 
therefor begs leave to refer to the annexed affidavit, which is hereby 
submitted to the Court. 

ALEXANDER H. BELL, 
Attorney for James IF. Wardell. 

To Wilton J. Lambert and R. IT. Yeatman, Plaintiff’s Attorneys: 

You will please take notice that I will call the foregoing motion 
to the attention of the Court, on Saturday, the 14th day of Novem¬ 
ber, A. D. 1914, at 9:30 o’clock, a. m. or as soon thereafter as coun¬ 
sel can be heard. 

ALEXANDER H. BELL, 
Attorney for James IF. Wardell. 


PATRICK F. CARR ET AL. VS. 

B. 

Board for the District of Columbia. 

March 2, 1914. 

C. Sheehy, Chairman; Robert G. Smith and 
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21 Affidavit. 

******* 

District of Columbia, ss: 

I, James W. Wardell, on oath depose and say that T am a citizen 
of the United States and a resident of the District of Columbia; that 
I am the lessee and occupant of premises #3603 M Street, North 
West, in said District and therein conduct a bar-room and liquor 
business, under license duly issued to me hv the Excise Board of 
said district; that I have been engaged in said business at said loca¬ 
tion for a period in excess of twenty-one (21) years although said 
place itself has been a licensed bar-rrom for a period of probably 
more than forty (40) years past; that I have a valuable franchise at 
said place, mv business being worth approximately Twenty thousand 
($20,000.00) dollars, and am consequently materially interested in 
the issue involved in this cause and therefore should be made a party 
hereto to the end that my rights in the premises may be fully pro- 
teeted. 

JAMES W. WARDELL. 

Subscribed and sworn to before me this 8th day of November, 
A. D. 1914. 

[seal.] FRANK W. MADIGAN, 

Notary Public, D. C. 


22 Motion of Albert Carry to Be Made Party Defendant. 

Filed November 7, 1914. 

******* 

Now comes Albert Carry, surviving trustee, by Alexander H. Bell, 
his attorney, and moves the Court for leave to intervene and be made 
a party defendant to the above entitled cause, and for grounds there¬ 
for begs leave to refer to the annexed affidavit, which is hereby sub¬ 
mitted to the Court. 

ALEXANDER H. BELL, 
Attorney for Albert Carry. 

To Wilton J. Lambert and R. H. Yeatman, Plaintiff’s Attorneys: 

You will please take notice that T will call the foregoing motion 
to the attention of the Court, on Saturday, the 14th day of Novem¬ 
ber, A. D. 1914, at 9:30 o’clock, a. m., or as soon thereafter as coun¬ 
sel can be heard. 

ALEXANDER H. BELL, 
Attorney for Albert Carry . 
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Affidavit. 

****** 


District of Columbia, ss: 

I, Albert Carry, on oath depose and say that I am a citizen 
23 of the United States and a resident of the District of Colum¬ 
bia; that as the surviving trustee and upon the trusts to me in 
the deed stated I am the owner of Premises #3603 M Street, North 
West, and the adjoining premises at #1200 36th Street. North West, 
in said district ; that said property was acquired by me in said trust 
capacity, on or about the 3rd day of April, A. D. 1805, and that 
there was then expended and has been since expended in the im¬ 
provement of said real estate a sum approximating Fifteen thousand 
and eighty-five and 81/100 ($15,085.81) dollars; that the premises 
#3603 M Street. North West, are leased, rented to and occupied hy 
James W. Warded, as a licensed bar-room and that the premises 
#1200 36th Street, North West, are leased to the plaintiff in this 
cause under a lease dated November 2, 1912, for a term of Five (5) 
years, from January 1. 1913; that said real estate was acquired 
largely because a part of it was used for bar-room and liquor pur¬ 
poses and because of said use the said real estate has materially in¬ 
creased in value over the purchase price and money expended for 
improvements aforesaid; that T am consequently materially inter¬ 
ested in the issue involved in this cause and should therefore be made 
a party hereto to the end that my rights in the premises may be fullv 
protected. 

ALBERT CARRY, Trustee. 


Subscribed and sworn to before me this 8th 
A. D. 1914. 


day of November, 


[seal.1 FRANK W. MADIGAN, 

Notary Public, D. C. 




Order Allowing Carr et al. to Intervene. 

Filed November 7, 1914. 

****** 

Upon motions herein filed it is by the Court this 7th day of No¬ 
vember. A. D. 1914, the plaintiff appearing and not objecting, or¬ 
dered that Patrick F. Carr, James W. Warded and Albert Carry, 

Trustees, be and they hereby are made parties defendant to the above 
entitled cause. 

By the Court: 


24 

* 


WALTER I. McCOY, Justice. 
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Answer of Patrick F. Carr, Intervening Defendant. 
Filed December 4, 1914. 

******* 


The answer of Patrick F. Carr, intervening defendant, to the Bill 
of Complaint and the rule in the above entitled cause, respectfully 
states: 


1 2. 1 his defendant admits the allegations of paragraphs num¬ 

bered 1 and 2 of the Bill of Complaint. 

3. Answering paragraph 3 of the Bill of Complaint this defend¬ 
ant says that for more than eight years prior to the 4th day of March, 
1913, he was engaged in the business of conducting a saloon or res¬ 
taurant at 3605 M Street, Northwest, in the City of Washington, 
District ol Columbia, and that the said James W. Warded was also 
engaged in the same business for many years at 3603 M 
25 Street, having been accorded licenses from the Excise Board 
of the District of Columbia for that purpose. 

Further answering said paragraph 3 of the Bill of Complaint this 
defendant says that to his personal knowledge barrooms have been 
conducted at 3603 and 3605 M Street, Northwest, for the past forty 
years without opposition from any person whatsoever until within 
the last year or two. 


4. Defendant admits that for some years past the plaintiff has had 
its station and waiting room at the northwest corner of 36th & M 
Street-,and that it owns and leases some of the property at that corner, 
and that it carries large numbers of passengers, citizens of Washing¬ 
ton and Virginia, over the Aqueduct Bridge of the Potomac River 
into Rosslvn, Virginia, and thence to divers places in Virginia 
as far as Bluemont, Great Falls and Alexandria, and that its said sta¬ 
tion adjoins the Union Station of the Capital Traction Company 
from which it receives many passengers by transfer, and that at dif¬ 
ferent hours of the day and night numbers of the traveling public, 
residents of Virginia and elsewhere, come to said station for the pur¬ 
pose of connecting with different trains run by plaintiff to the divers 
destinations aforesaid in the State of Virginia, and it is also necessary 
for numbers of travelers from Virginia to disembark at said station 
for the purpose of transferring to the railway line of the Capital 
Traction Company. As to the other allegations of said paragraph 4 
of the Bill of Complaint this defendant says he is advised that the 
same are not material for the purposes of this suit and therefore he 
neither admits nor denies them, but to the extent that they may be 
deemed material he requires strict proof thereof. 

26 Further answering said paragraph 4 of the Bill of Com¬ 

plaint this defendant says that at no time has the conduct 
of his place of business interfered in the least with the safe, orderly 
and proper management of the railway or of the cars of the plaintiff 
in their coming to and from the District of Columbia; that the 
motormen and conductors in the employ of the plaintiff or any 
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other railway company have never obtained in his place alcoholic 
drinks so as to unfit them for the careful, efficient and orderly per¬ 
formance of their respective duties, and in fact this defendant says 
that he has discouraged the employes of the plaintiff from frequent¬ 
ing his place, and to his knowledge their visits are and have been 
few, and ne\ei to his knowledge while on duty. Defendant further 
states that he has ne\er to his knowledge sold alcoholic drinks to 
men in an intoxicated condition, and that his place has ahvays 
been conducted in an orderly, quiet manner, and entirely within 
the law. Affiant further states that his said place of business, and 
that of Jas. W. Warded, is located on M Street, and that the office, 
waiting room and station of the plaintiff is located on 36th Street, 
entirely around the corner, so that it is impossible for one in any 
part of the plaintiff’s waiting room or station to see, hear, or ob¬ 
serve anything that transpires at either 3603 or 3605 M Street, 
Northwest, consequently that under no circumstances could there 
be annoyance from said places either to women, children or others. 

5. This defendant denies the allegations of paragraph 5 of the 
Bill of Complaint, except that he admits Congress enacted Section 9 
of the Excise Law of the District of Columbia therein re- 
2/ ferred to. winch was passed by both Houses of Congress and 
approved by the President of‘the United States on March 4, 
1913, in paragraph 2 whereof it is provided as follows: 

“No saloon, bar room or wholesale liquor business shall be li¬ 
censed, maintained or allowed in the territory west of the following 
lines: The westerly line of the fire limits as now r established from 
its southerly limits to where the same intersects with the mile limit 
of the Soldiers Home: thence w T esterly and northerly along the 
said limit until the same intersects with Kansas Avenue; thence along 
Kansas Avenue to its intersection with the northern Ixmndary of 
the District of Columbia.” 

This defendant further admits that at the time of the approval 
of said act by the President, on, to wit, March 4, 1913, the westerly 
line of the fire limits terminated at 35th Street. He further admits 
that the going into effect of said Excise Law was postponed to July 
1, 1913, as alleged in said paragraph. This defendant further states 
in answer to said paragraph 5 that when the Excise Law therein 
referred to was first introduced into the U. 8. Senate, and as it 
originally passed the Senate, it provided that the Bill should become 
effective upon enactment, with the clause as above quoted therein. 
Subsequently, however, the U. S. House of Representatives inserted 
the amendment extending the date when it should become effective 
to July 1, 1913, and this amendment was concurred in by the 
Senate. 

6. This defendant denies the allegations of paragraph G of the 
Bill of Complaint, except he admits that the Commissioners of the 
District of Columbia did. on the 20th day of March, 1913, extend 
the westerly line of the fire limits from 35th Street to 37th Street, 
so that premises 3603 and 3605 M Street became and w’ere there¬ 
after east of the w’esterly line of the fire limits of the District 
28 of Columbia. Further answering the allegations of said 
paragraph 6 this defendant says that he did not conceive the 
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idea of circumventing or avoiding the operation of said act by 
applying to the Commissioners to extend the fire limits. He ad¬ 
mits, however, that he signed a petition which* was presented to him 
praying the Commissioners to make such extension, but he did 
not and could not exert any undue or improper influence on or 
over the Commissioners to accomplish this end. On the contrary 
this defendant says that after the petition asking for the extension 
of the fire limits was presented to the Commissioners, they carefully 
investigated the matter through the proper officers of the District 
of Columbia having such matters in charge, and upon their recom¬ 
mendation granted the extension prayed for. 

7. Plaintiff denies all the material" allegations of paragraph 7 of 
the Bill of Complaint, and in answer thereto says that the fact is 
that after the Commissioners of the District of Columbia had passed 
the order of March 20, 1913, extending the fire limits, this defend¬ 
ant sought an opinion from the Excise Board of the District of Co¬ 
lumbia as to whether or not 3605 M Street, Northwest, was within 
a prohibited or “dry’’ zone, and at his request the said Excise Board 
on, to wit, the — day of-, 101—, granted a hearing to this de¬ 

fendant, at which he was represented by his attorneys, Rossa F. 
Downing, Leon Tobriner and Levi Cooke, A. E. Shoemaker, At¬ 
torney at Law, being present by request and opposed the contentions 
made by defendant’s counsel. The Excise Board at that time was 
composed of Joseph C. Sheehy, Attorney at Law, Chairman; Robert 
G. Smith and Henry S. Baker. Defendant further states 
29 that at this hearing Air. Francis H. Stephens, assistant cor¬ 
poration counsel, was present at the request of the said Excise 
Board, and took part in the discussion which there ensued. Oral 
argument was made by counsel for the defendant, and by Mr. A. E. 
Shoemaker in opposition. Thereafter the defendant filed a written 
brief and Air. Shoemaker did the same. Defendant further states 
that subsequently the Excise Board procured from Air. Stephens, 

assistant corporation counsel as aforesaid, an opinion, dated the_ 

day of-, 1914, in which he held that retail liquor licenses might 

properly be granted at 3603 and 3605 Af Street, Northwest, after 
November 1, 1914. Thereupon the Excise Board of the District 
of Columbia entered an order, copy of which is annexed hereto and 
prayed may be read as a part of this answer, holding that retail 
liquor licenses could properly be granted at 3603 and 3605 M 
Street, Northwest, after November 1, 1914. As far as the other 
allegations of paragraph 7 of this Bill of Complaint are conclusions 
of law or statements of law they require no answer from this de¬ 
fendant. Further answering paragraph 7 this defendant says that 
a further hearing was given Air. A. E. Shoemaker and the plaintiff 
during the month of October, 1914, by the Excise Board, on the 
application of defendant for a renewal of his license for the year 
commencing November 1, 1914, when the same objection as to the 
Fire Limits was again made, and formally overruled by the Excise 
Board and his present license granted October 29, 1914, before the 
filing of the Bill of Complaint herein. 

8. In answer to paragraph 8 of the Bill of Complaint this de- 
3—2894a 
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fondant hereby refers to the answer of the defendants, Rob- 

30 ert G. Smith, Henry S. Baker and Cotter T. Bride, and 
adopts the same for and on behalf of himself. As to so 

much of said paragraph 8 as alleges that drinks were bartered in 
his place for street car or other transfers, it is absolutely false. 

Further answering said Bill of Complaint this defendant says that 
the plaintiff is actuated by selfish, ulterior and interested motives 
in seeking the relief prayed for, and is not controlled by sentiments 
of public good and safety as it pretends, its real purpose being to 
depreciate the value of defendant’s property so that it may acquire 
the same at a greatly reduced figure from its present worth at 
private sale if possible, or by condemnation proceedings, a bill for 
which it has already caused to l>e introduced in Congress dated 
May 25, 1914, and entitled ‘‘II. R. 16811, A Bill to authorize the 
Washington and Old Dominion Railway Company to acquire by 
purchase or condemnation the land and property necessary for 
terminal facilities and trackage in the District of Columbia at or 
near 36th & M Street, Northwest*’, a copy of which is annexed 
hereto and prayed may be read as a part of this answer. In sub¬ 
stantiation of this allegation defendant says that the plaintiff has 
never made the slightest objection to the maintenance of these li¬ 
censes until within the last year or two, and has endeavored, since 
shortly prior to April, 1911, to buy the proj>ertv in order to use 
it for its terminal at 36th & M Street. In this connection defendant 
hereby refers to the affidavit filed by him in support of his motion 
for leave to intervene, and prays that the same may be read as a 
part of this answer, together with the exhibits annexed thereto. 

Further defendant says that the plaintiff has procured 

31 within the past two years valuable tracts of land in the im¬ 
mediate neighlmrhood of 36th & M Streets, and that at 

the present time it controls, either through lease or fee simple, the 
land to the east, the north and the west of this defendant, thus 
constituting a complete loop around defendant’s property. This de¬ 
fendant says that he assisted the plaintiff in procuring a lease of 
the property in his rear belonging to one George Schaefer, and in 
consideration of such assistance as defendant was able to give the 
plaintiff it agreed to do everything in its power to protect and 
maintain him in the operation of his business at its present location, 
as will appear from the affidavit of Wm. F. Hart which is annexed 
hereto and prayed may l>e read as a part of this answer. 

Defendant further says that at the time of the execution of said 
lease referred to by Mr. Hart, dated April 4, 1911, said George 
Schaefer was the owner of premises 3605 M Street, the property 
leased to plaintiff being in the immediate rear thereof, and that upon 
acquiring said lease, copy of which is annexed hereto and made a 
part of this answer, the plaintiff opened negotiations with Schaefer 
for the purchase of 3605 M Street, but defendant, fearing that if 
Schaefer and plaintiff should come to terms he would be compelled 
to move, thereupon in April, 1912, purchased 3605 M Street from 
the said George Schaefer, paying therefor the sum of $15,000. At 
one time defendant avers the plaintiff, through Chas. L. Selecman, 
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a real estate agent, approached the defendant and endeavored to 
purchase his lease and business from him, and 3605 M Street from 
George Schaefer, all of which appears from the aforesaid 
32 affidavit of Mr. Hart, and also the affidavit of Chas. L. Selec- 
man which is also hereto annexed and prayed to be read as 
part hereof. But the plaintiff, this defendant and Schaefer were 
unable to come to any satisfactory arrangements. Defendant fur¬ 
ther says that a number of times since he became the owner in fee 
of 3605 M Street various real estate agents have endeavored to 
purchase said property from him, and he believed at that time, and 
still believes, that they were representing the plaintiff, and so ex¬ 
pects to prove at the trial of this cause. 

Further answering said Bill of Complaint this defendant says 
that facilities at 36th & M Street, Northwest, for the purposes of 
the station, ticket office and waiting room of plaintiff, are of such 
limited capacity that owing to the growing passenger and freight 
traffic of this road it would be impossible for the plaintiff to main¬ 
tain its station at this point without acquiring more land in its im¬ 
mediate neighborhood. The waiting room is so small that it will 
not accommodate more than twenty-five persons comfortably, while 
thousands of passengers travel up and down this road daily. Time 
and again patrons of this road have been forced to use the facilities 
afforded by his barroom for toilet and other conveniences, and com¬ 
plaints against the plaintiff on account of the wretched conditions 
existing at this terminal are frequent and severe, and this defendant 
believes that unless something is done to remedy conditions in the 
very near future representations will be made to Congress or to the 
Public Utilities Commission of the District of Columbia to require 
the plaintiff to procure and maintain better terminal facilities at 
this point. 

33 In conclusion this defendant says that he is not opposed 

to selling his property for an adequate price, and would be 
glad to submit the question to the arbitration of a disinterested iurv 
of condemnation. 

This defendant further states that he is advised that the Bill 
of Complaint sets out no adequate and legal grounds for the relief 
prayed, and for that reason he hereby objects to the same the same 
as if he had filed a formal demurrer thereto, which objection for 
want of Equity he intends to take advantage of at the preliminary 
and final hearings. 

PATRICK F. CARR. 

District of Columbia, To wit: 

I do solemnly swear that I have read the foregoing Answer by me 
subscribed and know the contents thereof; that the matters and 
things therein stated upon my own personal knowledge are true, 
and those stated upon information and belief I believe to be true. 

PATRICK F. CARR. 

Subscribed and sworn to before me. this 3rd day of December, 
1914. 

[sfcAL.] IVAN HEIDEMAN, 

Notary Public, D . C. 
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34 Answer of Defendant James W. Wardell. 

Filed December 4, 1914. 

******* 

To the Honorable the Justice of said Court: 

The answer of James W. Wardell, intervening defendant, to the 
Bill of Complaint filed in the above entitled cause, first fully re¬ 
serving as though specially pleaded, the lack of jurisdiction of this 
Honorable Court, respectfully shows: 

1. This defendant admits the truth of the allegations contained 
in the first paragraph of said Bill of Complaint. 

2. This defendant admits as true the matters alleged in the 
second paragraph of said Bill. 

3. Answering paragraph three of said Bill this defendant says 
it is true that he and his co-defendant Carr were severally engaged 
in the saloon or restaurant business prior to the 4th day of March 
A. D. 1913, and that they were so engaged for many years prior to 
said time: that it is true that the business establishment of this de¬ 
fendant adjoins that of the said Carr and that both establishments 
are in the immediate vicinity of 3fith and M Streets; that it is 
likewise true that this defendant and his aforesaid co-defendant Carr 
have for some years past been duly licensed bv the excise Authori¬ 
ties of the District of Columbia to conduct retail liquor establish¬ 
ments. and moreover that they are so licensed at the present time. 

4. This defendant admits the location of the plaintiff’s station 
and waiting room and as well the described route and various desti¬ 
nations of its vehicles and the proximity of the so-called 

35 “Union Station” of the Capital Traction Company of the 
District of Columbia to plaintiff’s said station and waiting 

room: that the averments of said paragraph concerning the number, 
possible destination and divers nativities of the passengers trans¬ 
ported by said plaintiff are doubtless true: that the defendant ad¬ 
mits the truth of the allegation contained in said paragraph as to 
the fact that numbers of its patrons repair to plaintiff’s station or 
waiting room for the purpose of embarking on the different trains 
operated bv plaintiff or disembarking therefrom: that this defend¬ 
ant also admits as true the desirability of sobriety and skill among 
the employees of the plaintiff and the importance of eliminating 
over-indulgence in alcoholic liquors and preserving order and 
decorum not onlv among the patrons of plaintiff’s railroad and in 
the vicinity mentioned, but elsewhere as well, but, although said 
plaintiff does not in said paragraph allege it to be the case, this 
defendant believes that even though there were a lack of sobriety 
and skill in the employees of the plaintiff corporation or an over- 
indulgence in alcoholic liquors on the part of the traveling public, 
with consentient disorder and indeeorum, that such matters are in no 
wav material for the purposes of this cause. 

Further answering said paragraph four this defendant says that 
he has operated a retail liquor business at said location for twenty- 
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one (21) years past and that the premises wherein he conducts his 
said business has been a licensed liquor establishment continuously 
for a period of over fifty (50) years; that the station and waiting 
room of the plaintiff corporation and its predecessor has been 

36 at its present location for a period of over nine years; that 
during the time this defendant has conducted his aforesaid 

business at said location he has never been convicted, arrested for 
or even charged in any Court with the violations of the Excise Laws 
insinuated or suggested by the allegations of said paragraph; that 
he does not now, -or has he ever sold intoxicants to a person under 
the influence of liquor or permitted such persons to frequent 
or remain about his premises or permitted or allowed disorder on 
or around his premises and he has never, during the length of time 
that the plaintiff and its predecessor have maintained a station or 
waiting room in the vicinity received a complaint from said com¬ 
panies concerning the conduct of his business or objecting to its 
existence up to the filing of the Bill herein. 

5. This defendant denies the allegations contained in paragraph 
five of said Bill, except that he admits the enactment of the Excise 
Law for the District of Columbia and the section thereof quoted 
therein: this defendant further admits the correctness of the de¬ 
scription and location of the westerly fire limits of the District of 
Columbia as alleged in said paragraph to have existed on the 4th 
day of March A. D. 1013. 

6. Answering the sixth paragraph of said Bill this defendant ad¬ 
mits the change in the westerly line of the fire limits of said District, 
whereby his place and that of his co-defendant Carr were brought 
within the said fire limits, but denies that such action was taken by 
the authorities as a result of any effort on his part directly or in¬ 
directly to circumvent or avoid the operation of said Excise 

Law. 

37 7. Answering paragraph seven of said Bill this defendant 
denies that the Excise Board of the District of Columbia 

ever “took up” or “considered” the right of the Commissioners of 
said District to extend the fire limits thereof for the purpose of 
enabling this defendant and his co-defendant Carr to evade and 
circumvent the Excise Act of March 4. 1013; that this defendant is 
advised and believes that the said Excise Board have no jurisdiction 
or power to question or consider the right of said Commissioners to 
extend or otherwise change the fire limits of said District, nor has 
he any knowledge of nor does he believe that said Board ever under¬ 
took or assumed the power or right so to do; that this defendant has 
been informed and believes and upon such information and belief 
alleges and expects to prove it is the fact that the said Excise Board 
did undertake to decide whether or not the bar-rooms of this de¬ 
fendant and his co-defendant Carr were within the prohibited zone 
of the fire limits within the meaning and intent of the said Excise 
Act and after a public hearing and argument hv counsel and being 
advised in a written opinion by the Corporation Counsel for the 
District of Columbia, after due consideration held that retail liquor 
licenses might properly be granted to the premises occupied by the 
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said Carr and this defendant. Defendant says that the other allega¬ 
tions of said paragraph are conclusions or statements of law and re¬ 
quire no answer from the defendant. 

8. This defendant has no personal knowledge of or concerning 
the steps or proceedings alleged to have been taken by the plaintiff 
before said Excise Hoard and can therefore neither admit nor 
38 deny same, but if said matters are material to his case this 
defendant demands strict proof thereof, although for the 
purposes of the rule issued in this cause and a hearing thereon this 
defendant is willing to adopt as part hereof the answer of said Ex¬ 
cise Board to said paragraph: but this defendant denies that the 
existence of his place of business is prejudicial to the welfare or 
safety of the plaintiff’s patrons or that it is a detriment to plaintiff 
as a tax-payer or that he barters alcoholic drinks for transfers of 
street or other railway lines. 

JAMES W. WARDELL. 


District of Columbia, ss: 

I, James W. Warded, on oath depose and say that I have heard 
read the foregoing and annexed answer by me subscribed and know 
the contents thereof \ that those allegations stated therein of my own 
personal knowledge are true and those alleged upon information and 
belief I believe to be true. 

JAMES W. WARDELL. 

Subscribed and sworn to before me this 3rd dav of December A D 
1914. 

[seal.] FRANK W. MADIGAN, 

Notary Public, D. C. 


39 Armver of Defendant Albert Carry. 

Filed December 4, 1914. 

******* 

To the Honorable the Justice of said Court: 

The Intervener defendant, Albert Carry. Trustee, first reserving 
as fully as though he had specially pleaded the same, the lack of 
jurisdiction of this Honorable Court, to hear and determine this 
cause and the further point that the plaintiff herein has not made 
and stated in its Bill any case which entitles it to the relief therein 
prayed, for answer to so much and such parts of said Bill as he is 
advised it is necessary and material for him to answer, answering 
says: 

1. He admits the truth of the material averments of the first 
paragraph of said Bill. 

2. He likewise admits the truth of the allegations of the second 
paragraph of said Bill. 

3. This defendant admits his co-defendants, by intervention, the 
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said Carr and Warded, have been engaged in the duly and regularly 
licensed liquor business at the places mentioned in the third para¬ 
graph of said Bill; that he is informed and believes and upon such 
information and belief alleges and expects to prove it is the fact, that 
the said Carr place has l>een so licensed continuously for about 
forty(40)years past; that the said Carr has himself been licensed at 
said place for about Eight (8) years past. That the said Warded 
place has been licensed for approximately fifty (50) years past and 
the said Warded, himself, licensed at said place for the past 

40 twenty-one (21) years. This defendant, as trustee, pur¬ 
chased the Warded property, together with the premises No. 

1200 36th Street, North West, on or about the 3rd of April A. D. 
1895, expending in the purchase price and in the subsequent im¬ 
provement of said property a sum in excess of Fifteen thousand 
($15,000.00) dollars; that the premises No. 1200 36th Street, North 
West, vas rented by one James A. Cahill, the agent of this defend¬ 
ant to the plaintiff’s predecessor, the Great Falls and Old Dominion 
Railroad for a number of years prior to January 1st, 1913, the said 
plaintiff on its change of name continuing the occupancy and rental 
arrangement with this defendant, and on the second day of Novem¬ 
ber A. D. 1912, the said Cahill, with the approval of this defend¬ 
ant, leased said premises No. 1200 36th Street, North West, to the 
plaintiff herein for a term of five (5) years from the 1st day of 
January A. D. 1913; this defendant further alleges that his purchase 
of said property was largely predicated upon the fact that a part 
thereof was used for bar-room purposes, by the said Warded, who 
had always theretofore enjoyed and who still enjoys a good reputa¬ 
tion as a law-observing saloon keeper, and that these considerations 
have since said purchase caused this defendant to steadfastly refuse to 
sell said real estate although offers to purchase same have frequently 
been made as this defendant is informed and believes and upon such 
information and belief alleges and expects to prove it is the fact, by 
agents of the plaintiff herein. 

4. This defendant, first however, denying that it is material to 
any issue herein, admits the waiting room and station of the plain¬ 
tiff is located as stated in the fourth paragraph of said bill; 

41 that it owns and leases certain lands devoted to such usee; 
that it conducts an electric railway and carries passengers 

over its lines; that it has employees; that'its employees should be 
sober and competent, but with respect to said matter this defendant 
is informed and believes and upon such information and belief al¬ 
leges and expects to prove it is the fact that the places conducted by 
the said Carr and Wardell do not conduce to render said employees 
drunk or incompetent, nor do said places furnish any greater tempta¬ 
tion to the plaintiff’s employees than do the other places in the Dis¬ 
trict of Columbia, but on the contrary, this defendant is further in¬ 
formed and believes and upon such information and belief alleges 
and expects to prove it is the fact that said places are little if at all 
patronized by the employees of said plaintiff, and in the same con¬ 
nection this defendant says that said places existed and were licensed 
many years prior to the location of the railway of the plaintiff at said 
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point; that said bar-rooms are located on M Street while the office, 
waiting rooms and station of the plaintiff are located on 36th Street 
which is entirely around the corner rendering it impossible for any¬ 
one in any part of the plaintiff’s establishment to see, hear or observe 
anything that transpires in either of said bar-rooms and that conse¬ 
quently under no circumstances could there be any annoyance from 
said places to women, children or others and that in the same con¬ 
nection this defendant says that at no time has the conduct of said 
places of business interfered in the least with the safe, orderly and 
proper management of the plaintiff’s railway or the behavior or 
efficiency of the plaintiff's employees. 

5. This defendant admits the passage of the law men- 
42 tioned in the fifth paragraph of the bill herein; that said law 
contains the various sections mentioned and that prior to the 
passage thereof the westerly fire limits were as alleged therein, but 
the defendant denies that Congress had any intention of legislating 
the Carr and \\ ardell places out of existence bv the passage of said 
law or the adoption of any section thereof, that as a matter of fact, 
in this connection, this defendant is informed and believes and upon 
such information and belief alleges and expects to prove it is the fact 
that prior to the passage of said Excise Law efforts were made to have 
Congress adopt certain sections of said law which would exclude said 
places and prevent them from longer being licensed, but this Con¬ 
gress refused to do. 

The other allegations of said paragraph containing merely con¬ 
clusions of law require no answer from this defendant but as con¬ 
clusions of law are erroneous and are specificallv denied bv this de¬ 
fendant. 


6. Answering the sixth paragraph of said bill for the purpose of 
said rule, this defendant admits the change in the westerly fire 
limits of said district, but upon information and belief denies it was 
accomplished as a result of any indirection or circumvention prac¬ 
ticed by the said Carr and Warded or either of them, on the contrary 
this defendant is informed and believes and upon such information 
and belief alleges and expects to prove it is the fact that long prior to 
the passage of said Excise Law efforts had been made to change both 
the fire limits and traffic regulations at the point mentioned and that 
these effort* culminated in an application which was filed with the 
Commissioners of the District of Columbia on the 11th day 
43 of March, A. D. 1913, signed by fifteen (15) or more persons 
of the neighborhood but neither this defendant -or the said 
Warded signed said application. 


This defendant is likewise informed and believes and upon such 
information and belief alleges and expects to prove it is the fact that 
said Commissioners fully consulted with the proper subordinate 
officers having charge of such matters and gave careful and pains¬ 
taking thought to its consideration with the result that on or about 
the 20th day of March A. D. 1913, said fire limits were extended. 

7. This defendant replying to the allegations of paragraph seven 
of said bill says, that at the time mentioned therein the Chairman of 
said Excise Board was a member of the Bar; that the said Board 
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did consult and advise with the corporation counsel on the proposi¬ 
tion of law raised and after such consultation and advice and after a 
full hearing of counsel for the said Carr and Warded as well as coun¬ 
sel who opposes the grant of all liquor licenses, determined it had 
the right to license said Carr and Warded. Defendant says that the 
other allegations of said paragraph containing no statement of fact 
requires no answer from him, but he denies the conclusions of law 
therein. 

8. This defendant has no personal knowledge of and concern of 
the proceedings taken by the plaintiff before the Excise Board as de¬ 
tailed in the eighth paragraph of said bid and can therefore neither 
admit nor deny same, but if said matters are material to his case this 
defendant demands strict proof thereof, although for the purposes of 
the rule issued in this cause and a hearing thereon this defendant is 
entirely willing to adopt as part hereof the answer of said 
44 Excise Board to said paragraph. This defendant however 
denies that the issuance of these licenses by the Excise Board 
has or will work any hardship to the plaintiff; that it will detrimen¬ 
tal- the effect the property rights of said plaintiff; that it will work 
detriment or damage to the citizens of the District of Columbia or 
Virginia; that it will seriously endanger the traveling public and 
menace the lives and safety of the passengers of the plaintiff, as to 
each and all of said allegations defendant says they are untrue. 
This defendant has no personal knowledge of the allegation con¬ 
tained in said paragraph that persons barter their transfers in the 
places of said Carr and Wardell for a drink and can therefore 
neither admit nor deny said allegation but if said matter is mate¬ 
rial defendant demands strict proof thereof; with respect to said alle¬ 
gation this defendant says that he is informed and believes and upon 
such information and belief alleges and expects to prove it is the 
fact that said allegation is absolutely false and untrue and without 
any foundation in fact. 

Answering said bill further this defendant says that he is in¬ 
formed and believes and upon such information and belief alleges 
and expects to prove it is the fact that said bill has not been filed by 
the plaintiff herein in good faith, that it has not been actuated by 
the singleness of purpose that the face of said bill would indicate but 
that on the contrary the purposes are selfish and sinister and aimed 
at the acquisition of the property occupied hv the said Carr and War¬ 
ded at a price below the real value thereof. 

ALBERT CARRY, Trustee. 


45 District of Columbia, ss: 

I, Albert Carry, Trustee, on oath depose and say that I have heard 
read the foregoing and annexed answer by me subscribed and know 
the contents thereof; that those allegations stated therein of my own 
personal knowledge are true and those alleged upon information and 
belief I believe to be true. 

ALBERT CARRY. 


4—2894a 
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Subscribed and sworn to before me this 3rd 
1914. 


day of December A. D. 


r^'L.l FRANK \V. MADIGAN, 

Notary Public, D. C. 


Order Granting Tomporary Injunction. 

Filed Deceml>er 4, 1914. 

******* 

Fpon consideration of the bill, rule to show cause issued thereon, 
and the answers of the defendants and interveners, it is by the court 
this 4th day of December. A. D. 1914, adjudged, ordered and decreed 
that, the defendants, Robert- G. Smith, Ilenrv S. Baker and Cotter 
T. Bride, composing the Excise Board of the District of Columbia 
and each of them, 1 k> and they are hereby restrained and enjoined 
from doing any act to change the status quo regarding the claimed 
conditional licenses under which the establishments of Patrick F. 

Carr and James W. W ardell now claimed to be operating; 
46 and counsel for the respective parties, being present in open 
court and consenting thereto, this cause is hereby set for final 
hearing in this court on December 21st, 1914. without prejudice to 
the right of any of the parties to raise such questions of law as thev 
may deem pertinent. 

By the Court: 

WALTER I. McCOY, Justice. 


Answer of Robert G. frmith, Henry S. Raker Sc Cotter T. Bride. 

Filed December 5, 1914. 

******* 

The answer of the defendants to the rule to show cause issued 
herein, respectfully shows to the court as follows: 

1, 2, and 3. They admit the material averments of paragraphs 
one, two and three of the said bill for the purposes of the said rule. 

4. Answering paragraph 4 of the said hill for the purposes of the 
said rule, defendants say that the matters therein set forth seem to 
be immaterial; but so far as they may be held to be material to the 
issues herein, they admit the same. 

5. Answering paragraph 5 of the said bill for the purposes of the 
said rule, defendants admit that the fire limits of the city terminated 
at thirty-fifth street as therein alleged, at the date of the approval 

of the said Act; that the other allegations of the said para- 
47 graph are matters of law, which need no answer, or conclu¬ 
sions of law which defendants deny. 

6. Answering paragraph 6 of the said bill for the purposes of the 
said rule, defendants say that the westerly fire limits were changed 
as therein set forth, but deny that they were so changed because of 
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any indirection or circumvention practiced by the said Carr and 
Wardwell, or that there was any intention on the part of the Com¬ 
missioners of the District, or any of its officers, to assist the said 
Carr and Wardwell in the retention of their saloon business. 

Defendants on information derived from the Inspector of Build¬ 
ings, aver that an application was filed with the Commissioners of 
the District of Columbia on the 11th day of March, 1913, signed 
hv fifteen property owners in that, neighborhood, of whom the said 
Carr was one (Wardwell not signing) asking the Commissioners to 
extend the said fire limits to 37th street. A copy of the said petition 
is filed herewith marked “P. C. No. 1” and a*ked to be read as a part 
hereof. That the said petition was referred to the Inspector of 
Buildings for his investigation and report; that the said Inspector 
detailed two of his assistants to investigate the situation and report 
to him upon the advisability of extending the said fire limits as peti¬ 
tioned: that the said two assistants did so investigate, and reported, 
orally, to the said Inspector recommending the said extension; that 
thereupon the said Inspector took up the matter with his principal 
assistant and his Engineer and Computer, and after a full consid¬ 
eration of all the circumstances, including the desirability of for¬ 
bidding the further erection of frame dwellings in this area, 

48 the further erection of overhead electric wires, and other 
matters, recommended the extension of the fire limits as re¬ 
quested ; that a copy of the said recommendation is attached hereto 
marked “D. C. No. 2” and prayed to be read as a part hereof; that 
the said recommendation went forward to Capt. J. L. Schley, assist¬ 
ant, to the Engineer Commissioner, who was familiar with this neigh¬ 
borhood, who approved the said recommendation for an extension 
of the said fire limits; that thereafter the said recommendations and 
papers went to the Commissioners of the District of Columbia, who, 
after consideration of the various recommendations presented to 
them, and of all of the circumstances in connection therewith from 
a public standpoint, and after due deliberation, adjudged the appli¬ 
cation of sufficient importance to the public health and public safety 
to justify a granting of the extension asked for in said application, 
and the said fire limits were, accordingly, ordered to be extended to 
the west curb line of 37th street and north to the north curb line 
of P street; that nothing was said or intimated to the said officials 
participating in this action at the time the said application was under 
consideration, nor until within the past few months, that the said 
extension would be of particular benefit to the properties of the said 
Carr and Wardwell; and that had this been known to the said 
officials at the time, it would not have affected their judgment in the 
matter. 

7. Answering paragraph 7 of the said bill for the purposes of 
the said rule, defendants deny the allegations therein; they say that 
the Chairman of the Excise Board, as then constituted, was a mem¬ 
ber of the bar; but in order to be fully advised in the prem- 

49 ises, the Board requested and procured the opinion of the 
Corporation Counsel on the question of whether they could 

legally grant a license for a bar-room in the territory west of Thirty- 
fifth street, but within the fire limits as they existed on the first day 
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of July, 1913, the day the said law went into effect; that the said 
Corporation Counsel after a careful investigation, as defendants are 
informed, reported to the Excise Board that the said Board should 
take notice of the fire limits only at the time the said Act went into 
operation and not any time prior thereto, and that the said Board 
hail full |lower to grant licenses to the said Carr and Wardwell; and 
that this question was fully discussed by counsel on both sides liefore 
a formal meeting of the said Board. Defendants say that the other 
matters set forth in the said paragraph are matters of law which re- 
quire no answer. 

8. Answering paragraph 8 of the said hill for the purposes of the 
said rule, defendants admit the sending and receipt of the letter 
therein set forth, and say that the said letter was carefully con- 
sidoTed bv them before arriving at any decision. Defendants deny 
that the serious results set forth in said paragraph will follow from 
a continuance of the business at said places, which business has now 
been going on for many years; defendants further sav that the said 
supposed perils were fully set forth to them on several'occasions and 
in order to satisfy themselves as to the actual conditions, the Mem¬ 
bers of the said Excise Board personally went to the scene of the 
said business upon an occasion when the conditions there were «up- 
posed to be at their worst, i. e.. upon a Saturday night, but- found 
that the said conditions, in their judgment, had been greatly 
o0 exaggerated. As to the fact set forth in the hill that condi- 

... tions will l>e greatly aggravated by Virginia becoming a pro- 

hiPition state, thus forcing an undesirable element into the District 
at this place these defendants say that they are advised that the 
Virginia prohibition law docs not go into effect until 1016. and that 
there will be ample time for the Excise Board to study conditions 
and remedy them, if they shall need any remedy, and that they 
prefer not to deprive licensees of their rights under the law merely 
because of a surmise that future conditions may not be satisfactory 

Answering the averment that licenses will issue to the said Carr 
and U ardwell unless such action be restrained, defendants sav that 
before the hill in this case was filed they had formally voted to'grant 
licenses to the said Carr and Wardwell on October 29. 1914 hut that 

thfs cause* ,S *" C<1 Wet ° s, ' biect t0 anv order * he Court might make in 

9. Further answering the said hill for the purposes of the said 
rule defendants say they are advised by counsel that the said Carr 
and M ardwe 11. whose licenses are in question, and who are not par- 
ties to this bill, are necessary and indispensable parties, and the court 
should not proceed to a decree in this cause until they be brought n 
also, defendants quest,on the right of the plaintiff herein to" bring 
f'.V'o, * he Pontiff berng an artificial person created by the laws 
of the State of Virginia; and the defendants pray the benefit of these 
matters to the same extent and in the same manner as if they 

1 had specifically moved to dismiss the said bill on these 
grounds. 030 


ROBERT G. SMITH. 
HENRY S. BAKER. 
COTTER T. BRIDE. 




WASHINGTON <fc OLD DOMINION RAILWAY. 


ZV 


District op Columbia, ss: 

We, Robert G. Smith. Henry S. Baker, and Cotter T. Bride, mem¬ 
bers of and composing the Excise Board of the District of Columbia 
do solemn !y swear that we have read the foregoing answer and know 
the contents thereof, that the matters and things stated therein as of 
our personal knowledge are true, and the matters and things stated 
therein upon information and belief, we belief to be true. 

ROBERT G. SMITH. 
HENRY S. BAKER. 
COTTER T. BRIDE. 

1914 lbSCribed and SWOrn t0 before me this 6th day of November, 

f SKAT -l DANIEL II. EDWARDS, 

Notary Public, D. C. 
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Washington, D. C., March 1st, 1913. 
Honorable Board of Commissioners of District of Columbia. 

Gentlemen: We, the undersigned citizens and property owners 
of the west end of V ashington, realizing the danger of lo^s by fire 
because of the many frame buildings in our section, hereby petition 
your body to extend the said fire limits to 37th street, on’the west 
and P street on the north, covering the territory east of the grounds 
of the Georgetown University and Convent. 

Hoping this will meet with your approval, we are 
Very respectfully, 


Owners. Property. 

John Ready.3500-2 M-1302 35th St.-3518-20 P St 

G. L. Hughes.3607-9-11 M St., N. W. 

Jas. J. Sullivan- 1329 0 St., N W. 

Ellen Sullivan.3611-13-17-21-23 0 St. 

Mary McCann. 3609 O St., N. W. 

Bridget Hagarty-3510 O St., N. W. 

Josephine Coulon.. .3512 O St., N. W. 

Jane Donovan. 3531 O St., N. W. 

John Southey.1414 35th St.,*N. W., & 3524 P St 

M. E. Donahue- 3605-7 O St., N. W. 

John J. Sullivan... 3509-11-13 and 3624-26 O St N W 

Robert F. Can.3605 M St., N. W. 

W. Thomas.1412 35th St., N. W. 

W. A. Custore. 1200-2-4 36th St, N. W. 3607-9-11-13 N St 

N. W. ’ 

. 1416 35th St, N. W. 


Albert Potter 
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March 14, 1913. 

1st Endorsement. 

To Captain Schley, with the statement of the extension of the fire 
limits herein petitioned for is recommended by this office. The ter¬ 
ritory referred to is now quite fully built up and it is believed that 
frame buildings should not be permitted to be erected in this section. 

Tt is therefore recommended that the Building Regulations be 
amended bv changing the paragraph defining the fire limits, by 
inserting therein after the word “two” where it first appears in Line 
11 of said paragraph, the words, “west curb line of 36th Street, 
thence along 36th Street to north curb line of M Street, along M 
Street to the west curb line of 37th Street, thence along 37th St, to 
north curb line of P Street.” 

MORRIS HACKER, 
Inspector of Buildings. 


Motion to Dismiss Original Bill of Complaint. 


Filed January 18, 1915. 

******* 


Now come Robert G. Smith, Henry S. Baker, and Cotter T. Bride, 
composing the Excise Board of the District of Columbia, de- 
54 fendants herein, by their attorney and move the Court to dis¬ 
miss the original bill of complaint filed herein for that, 

1. This Court, has no jurisdiction to entertain the said bill. 

2. There is complete and adequate remedy at law: a. by certiorari; 
b. by prosecution in the criminal courts. 

3. The plaintiff hath not in his said bill set forth facts which 
show that he is entitled to relief in this Court. 

4. No facts are alleged in the said hill from which the Court can 
determine that the plaintiff will be specially and irreparably in¬ 
jured. 

C. H. SYME, 

F. H. S. 

F. H. STEPHENS. 


Amendment to Original Bill. 

Filed February 23, 1915. 

******* 

Leave of court being first had and obtained, the bill of com¬ 
plaint herein is amended by adding thereto the following after para¬ 
graph 8 of said bill: 
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J;i, A n d Jl e t plai , ntiff snys 1 t ' lat ‘ he panting of said licenses will 
result in great and irreparable damage to die plaintiff and great 

detriment to the business of the plaintiff and its financial interest, 
because intoxicated peisons daily come out of said barrooms in 
great numbers and annoy and interfere with the passengers 
oo awaiting the arrival and departure of trains and cause dis- 
order on said trains and interfere with the management 
thereof, and subject the plaintiff to the constant risk, and danger 

mcnt"of °, r < a,naRe?1 an , d ; vi11 *e «>fe and profitable enjoy' 

ment of lts business and franchises and will constitute a nuisance 

a™ m [ Ini T- s . our< ' e ,?( s P ecial individual and irreparable dam- 
in^general P 1,1 addition to the damage suffered by the public 

WILTON J. LAMBERT, 
CRANDAL MACKEY. 

Attorneys for Plaintiff. 

(Endorsed.) 

A motion for leave to amend having been made at the beginning 
granted^ na ° f CaUSe ’ a “ d rene ' ved at the closing and then 

Leave is hereby granted to file this amendment to original Bill. 

Feb’y 23, 1915. WALTER I. McCOY, Jmtke. 

Opinion. 

Filed June 24, 1915. 


The plaintiff claiming that it will be irreparably damaged by the 
granting of liquor licenses to the defendants Carr and Wardell and 
alleging that the Excise Board of the District of Columbia 
ob has no authority to grant licenses to them because their 

. places of business are outside the boundaries within which 

the excise law permits the granting of licenses asks for an injunc- 

j^it such IteensS 6 B ° ard ^ grantin * or Opting to 

licpn h ^^° Vi k 0n of the. exci s« law limiting the area within which 

main™ " be gra " ted } s P a , rt of Paragraph 2, section 9, of the act 
making appropriation for the expenses of the government of the 

District of Columbia for the fiscal year ending June 30, 1914 which 

a ' f ' March 4, 191 , 3 ’ Stat - at Large, part 1, page 938). 

Lff,fi f ° 0WS: t N ° saloon > barroom, or wholesale liquor busi- 
r ess shal be licenseii, maintained, or allowed in the terntory west 

fi Kr S°; V,ng ! lne8: , Th , e wester| y line of the fire limits as now 
established from its southerly limits to where the same intersects with 

Item""It. lnut , of f !’ e Soldiers Home; thence westerly and northerly 
along the said mile limit until the same intersects with Kansas 
Avenue; thence along Kansas Avenue to its intersection with the 
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northern boundary of the District of Columbia.’’ Paragraph 25 
reads in part as lollows: “that this section shall be in full force 
and effect from and after July 1st, 1913, and shall be in lieu of and 
as a substitute for all existing laws and regulations in the District 
of Columbia in regard to the sale of intoxicating liquors in the said 
District * * 

After the passage of the bill and prior to July 1st, 1913, the Dis¬ 
trict Commissioners undertook to change the westerly fire limits so 
that the line should be west of the properties of Carr and Wardell 
instead of east as it ran when the bill was passed. 

57 The defendants contend that the word “now” in Par. 2 

refers to the time when the law took effect and not to the time 
when it was passed. The original bill was Senate No. 5461. 62nd 
Congress, 2nd Session (Vol. 48 Congressional Record, page o657). 
On motion everything after the enacting clause was stricken out 
and an amendment in the nature of a substitute was agreed to, in 
which among other things was the provision limiting the area within 
which licenses could be granted. As finally adopted the amendment 
also provided that the act should be in full force and effect from 
after its: passage; subsequently the amendment was amended by the 
insertion ot the following: ‘"Nor shall any licenses be granted for 
the side of intoxicating liquors within 150 feet of the railroad and 
terminal station building at the corner of M and 36th Streets, 
N. W.” The terminal station referred to is that of the plaintiff! 
The bill was not piped but at the third session of the Sixty-second 
Congress the provisions of it were inserted as an amendment in the 
District Appropriation bill and after conferences resulting in 
changes were finally agreed to in their present form. 

There is nothing in the history of this legislation which seems 
to aid in a determination of the question whether the fire limits 
intended were those existing at the time of the passage of the act or 
at the time when it went into effect except possibly the specific refer¬ 
ence to the station of the plaintiff, at first inserted and then omitted, 
but this circumstance does not aid in the interpretation. The pro¬ 
vision in regard to selling within one hundred and fifty feet of the 
plaintiff s premises was a part of a sulvparagraph prohibiting 
i>8 the sale ot intoxicating liquors in railway stations and not 
a part of the sub-paragraph in which mention is made of 
the westerly fire limits. Speculation in regard to the matter might 
lead to the conclusion that the clause was inserted in the first in¬ 
stance for the purpose of forbidding the granting of licenses within 
one hundred and fifty feet of the plaintiff’s premises inside the fire 
limits. 

It is apparent that Congress intended to fix definite limits to the 
territory within which liquor might be sold and that those limits 
were such as were in the minds of the Members and that the Excise 
Board was not to have any power in the matter. The provision is 
in effect the same as though Congress had said: ‘‘Beginning at a 
point which is now the southerly end of the westerly line of the fire 
limits,” and then had run a line by courses and distance correspond¬ 
ing with the said westerly line until it should intersect the mile 
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limit of the Soldiers’ Home. The proper interpretation of the act 
therefore is that Congress intended to fix the limits as they were on 
a day when the act passed. 

The right of the plaintiff to sue in equity if it can show special 
damage is clear. Weeks vs. Heurich, 40 Ap'p. D. C. 46. 

Without reviewing the evidence, it is sufficient to say that it 
showed that some passengers on the plaintiff’s road bought intoxicat¬ 
ing liquor from both Carr and Wardell and drank it on the trains, 
the result being intoxication or increased intoxication. It was 

proved also that patrons of the road objected to the proximity 
50 of the saloons of Carr and Wardell to the plaintiff’s station. 

While this fact might not have any significance if the saloons 
were within the prescribed limits it may be taken into consideration 
in view of the finding that the Excise Board has no right to grant 
licenses to the saloons complained of. 

Even though the plaintiff might have obtained relief hv a writ 
of certiorari it does not for that reason preclude it from obtaining 
relief in equity. 

Deege vs. Hitchcock, 229 U. S. 162. 

Trustees of the Presbyterian Church of Georgetown vs. Dis¬ 
trict of Columbia, 34 App. D. C. 600. 

The court in the latter case says that the purpose of the writ 
being to review or restrain excessive jurisdiction where no adequate 
remedy exists it follows that the writ is not an appropriate remedy 
where there is another adequate remedy available. 

The attention of the court has been called to the case of George, 
Prosecuting Attorney ex rel. Jones vs. Travis, 152 N. W. 207, which 
is a decision of the Supreme Court of Michigan holding that there 
may he an injunction against maintaining a saloon for which a 
license had been issued in violation of the statute. From an exami¬ 
nation of a similar case (Andrews vs. Auer, 177 Mich. 244) it ap¬ 
pears that such proceedings in Michigan are informations in the 
nature of bills in equity filed by the prosecuting attorney on the 
relation of property owners; consequently these decisions in Michi¬ 
gan give no assistance in a case like the present one. 

There should be a decree enjoining the Excise Board from 
60 issuing licenses to defendants Carr and Wardell. 

By the Court : 

WALTER I. McCOY, Justice . 

Decree. 

Filed July 2, 1915. 

******* 

This cause coming on to be heard upon the Bill of Complaint, the 
answers of the intervening defendants, Carr, Wardell and Carry, 
and the motion to dismiss filed by the defendants, Smith, Baker and 
Bride, and the evidence adduced by the respective parties, it is, by 
the Court, this 2nd day of July, A. D. 1915, adjudged, ordered and 
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decreed, that slid motion to dismiss he, and the same hereby is over¬ 
ruled, and that the defendants Robert G. Smith, Henry S. Baker 
and Cotter 1. Bride, and their successors in office composing the 
Excise Board of the District of Columbia, be and they are hereby 
restrained and enjoined from issuing an excise license to the inter¬ 
vening defendants, Patrick F. Carr and James W. Warded, for the 
purpose of conducting a saloon business at premises 3605 M Street 
and 3603 M Street, Northwest. 

By the Court: 

WALTER I. McCOY, Justice. 

And from this decree the defendants, Carr, Warded and 
61 Carry, and each of them jointly and severally, and the de¬ 
fendants Smith, Baker and Bride, composing the Excise 
Board of the District of Columbia, appeal, in open court, and the 
Court fixes the penalty of the supersedeas bond herein in the sum 

of $1,000.00 and the penalty for the bond for costs in the sum of 

$ 100 . 00 . 

By the Court: 

WALTER I. McCOY, Justice. 

Memoranda. 


July 14, 1915.—Bond on appeal for $1000 approved and filed. 

August 3, 1915. Bill of Exceptions and Statement of Evidence 
submitted and notice of submission to Court, filed. 

August 13, 1915.—Time for settling Bid of Exceptions and State¬ 
ment of Evidence extended to September 15, 1915, and to file record 
to September 30, 1915. 

Septeml>er 15, 1915.—Time for settling Bid of Exceptions 
62 and Statement of Evidence extended to October 1. 1915, and 
for filing Transcript of Record to OctoW 15. 1915. 

September 28, 1915.—Bid of Exceptions and Statement of Evi¬ 
dence signed by McCoy, J., filed. 


Assignment of Errors. 


Filed October 2, 1915. 

******* 

The Court erred as follows: 

1. In ruling that the preliminary restraining order passed on 
the 4th day of Decemt>er, 1914, by and with the consent of the de¬ 
fendants, amounted to a stipulation whereby the defendants Robert 
G. Smith, Henry S. Baker and Cotter T. Bride, composing the Excise 
Board of the District of Columbia, waived their right to be heard 
upon a motion to dismiss the original bill. 

2. In refusing to hear argument by counsel for the defendants 
Robert G. Smith, Henry S. Baker and Cotter T. Bride, on his motion 
to dismiss the original bill, for the reasons stated in said motion 
before taking any testimony in the cause. 
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3. In overruling the objection of Francis H. Stephens, Esq., coun¬ 
sel for the defendants Smith, Baker and Bride, to the taking of any 

testimony in the case before consideration of his motion to 

63 dismiss the original bill had been duly considered by the 
Court. 

4. In overruling the objection of counsel for the defendants 
to the testimony of W. B. Emmert that he had seen people coming 
out of these saloons under the influence of liquor and boarding the 
plaintiff’s cars, and occupying positions upon plaintiff’s platform 
and around its waiting rooms, for the reason that there was no 
allegation in the bill upon which such testimony could be predicated, 
the Court announcing that he intended to take all the testimony in 
the case, and then allow an amendment to make the allegations con¬ 
form with the testimony. 

5. In overruling the objection of defendants to the line of testi¬ 
mony above indicated in No. 4, for the reason that under paragraph 
22 of the Excise law of the District of Columbia drunkenness is a 
misdemeanor, and punishable under the law in the criminal courts. 

6. In overruling the objection of defendants’ counsel to the ques¬ 
tion a^ked by plaintiff’s counsel of Jefferson V. Davis,—“Tell us the 
course of travel. Suppose a man were at Falls Church and wanted 
to come to the Treasury Department, for instance. What would be 
the two courses of travel that he could take as between your line and 
the Washington & Virginia line.” 

7. In admitting testimony, over the objection of defendants, which 
was not supported by allegations in the bill of complaint. 

8. In admitting the testimony of the witnesses W. B. Emmert, 
J. V. Davis, Wm. Eads Miller, T. R. Hitt, Geo. C. Loomis, Jno. N. 

Follin, B. A. Chaney, W. C. Shertzer, R. S. Clark and O. F. 

64 Carson, which was not supported by any allegation in the 
bill, because the Court intended to permit an amendment to 

the bill at the close of all the testimony so as to make the allegations 
agree with the proof. 

9. In admitting the testimony of general complaints from patrons 
of the plaintiff road as to the proximity of the Carr and Wardell 
saloons to the terminal at 36th and M Streets. 

10. In admitting the testimony of Jefferson V. Davis as to what 
had been told to him by patrons of the road to the effect that passen¬ 
gers preferred the Washington & Virginia Railway to the plaintiff’s 
road because of the existence of those two saloons. 

11. In admitting the testimony of William Eads Miller as to hap¬ 
penings after the filing of the bill. 

12. In refusing to admit on cross-examination testimony to the 
effect that the witness, Wm. Eads Miller, after adjournment of court 
but before he had concluded his testimony, went to a wholesale liquor 
establishment, purchased a pint of whiskey, put it in his pocket, 
and from there went to Harvey’s cafe, drank a cocktail, and then 
went to the railway station of the Washington & Virginia Railway 
and took the train for Virginia. 

13. In admitting testimony of general complaints in regard to 







36 


PATRIC K F. CARR ET AL. VS. 


the proximity of these saloons to the plaintiff’s terminal as affecting 
school children’s use of its line. 

14. In admitting the testimony of John N. Follin as to what was 
said by one Monroe to his wife when Follin had seen him in War- 
dell’s saloon on a certain "Occasion. 

15. In admitting the testimony of Walter C. Shertzer to the effect 
that a party told him that certain young men out at Cherry- 

65 dale sent over for beer to these saloons. 

16. In refusing to grant the motion of defendants to ex¬ 
clude all the testimony of Oscar F. Carson relative to disorderly 
conduct on plaintiff’s cars by certain intoxicated persons named hv 
him in his testimony, for the reason that he did not know whether 
either or any of the men as to whose conduct he testified had been 
in the saloon of either Carr or Warded. 

17. In sustaining the objection of counsel for the plaintiff to the 
question put to W. B. Em inert, “Who is the President of the Great 
Falls & Old Dominion Company?”, the question being asked for the 
purpose of showing that the plaintiff and the Great Falls & Old 
Dominion Railroad Company are the same. 

18. Tn refusing to admit the testimony of Patrick F. Carr, one of 
the defendants, as to what dealings he had with Wm. F. Hart relative 
to the lease dated the 4th day of April, 1011. 

10. In overruling the offer of counsel for the defendants to prove 
by defendant Patrick F. Carr. Wm. F. Hart and James Cahill, that 
M m. F. Hart, representing the Great Falls & Old Dominion Railroad 
Company, approached the defendant Carr prior to April, 1011. and 
bv representations that the Railroad Company would protect him in 
his license at 3605 M Street if he. the defendant Carr, would use his 
best endeavors with George Schaefer, then owner of the entire prem¬ 
ises known as 3605 M Street, which included 3605 M Street as it 
now exists, and also a certain piece of property described in a lease 
dated the 4th day of April, 1011 to procure from him a lease 

66 of said property to the Great Falls & Old Dominion Rv. Co.; 
that Carr did use his influence with Schaefer to procure said 

lease and succeeded in obtaining said lease: that subsequently, in the 
office of Wilton J. Lambert, attorney for the aforesaid Road and 
attorney for the plaintiff in this cause, in the presence of the said 
Wm. F. Hart, it was represented to Mr. Lambert that the said Hart 
had promised the said Carr to protect him in his said license as the 
representative of the Great Falls & Old Dominion Railroad Company 
as a consideration for the work which he had done in procuring the 
lease above referred to, and that as a result of that conversation a 
covenant in said lease was inserted by the said Lambert to the effect, 
“and it is further agreed that the lessee, its successors or assigns, will 
give all necessary consent and sign all papers required during the 
term of this lease for the transfer of retail liquor license at No. 3605 
M Street, N. W.”; that said lease was subsequently executed, and 
thereafter assigned to plaintiff in this cause, as will appear by refer¬ 
ence to Liber 3489 at folio 29 of the land records of the District of 
Columbia, now in evidence; that the plaintiff entered into possession 
of said premises described in said lease, paid rent to the lessor George 
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Schaefer up until after the bill in this cause was filed; that subse¬ 
quently, acting upon representations made to him by the representa¬ 
tives of the Great Falls & Old Dominion Railroad Company, the 
defendant Carr purchased 3605 M Street, N. W., all except the por¬ 
tion covered by the lease in question,'paying therefor the sum of 
$15,000.00, which price was ba<ed upon the saloon value as well as 
the value of the property without the saloon, these two ele- 

67 ments entering into the purchase price, and that he would 
not have purchased if he had not believed at that time that 

these covenants and representations made to him by the representa¬ 
tives of the Railroad Company would prevent their ever complain¬ 
ing or making any objection to the existence of his saloon at that 
place. 

20. In overruling the offer of defendants to prove by Wm. F. 
Hart himself that he was fully authorized to enter into the nego¬ 
tiations aforesaid, and had full authority from the Great Falls & 
Old Dominion Railroad Company to do what the aforesaid offer 
says he did do. 

21. Tn refusing to admit testimony to the following effect which 
was offered to he proved by the defendants, viz: 

That the plaintiff made negotiations with one Schaefer to pur¬ 
chase 3605 M Street before defendant Carr acquired it; that after 
Carr acquired it they made efforts to purchase it from him, the 
said Carr; that at the instance of plaintiff there was introduced in 
Congress a hill No. IT. R. 16811, 63rd Congress, second session, to 
authorize the ashington & Old Dominion Railway Company to 
acquire by purchase or condemnation the land and property neces¬ 
sary for terminal facilities and trackage in the District of Columbia 
at or near 36th <fc M Streets, N. W., part of the property described 
in this bill being premises 3605 and 3603 M Street. 

22. In sustaining the objection of plaintiff’s counsel to strike out 
the testimony of Howard P. Short to the effect that he “does not 
think there are any letter saloons in the District of Columbia than 
these.” 

23. In refusing to permit the defendants to prove by John Maher 
that the conditions as to intoxicants among passengers was 

68 no greater on plaintiff’s road than on other suburban roads. 

24. Tn sustaining the objection of plaintiff’s counsel to the 
following question asked of witness Warded: “Were you in the 
barroom one time when West came to the place suffering from some 
injuries.” 

25. Tn permitting the plaintiff, at the session of court held 
February 23, 1915, after the conclusion of all the testimony in the 
above entitled cause, to file an amendment to its original bill of 
complaint. 

26. Tn overruling the motion of counsel for the defendants, 
M ardell, Carry and Carr, to strike out all the evidence taken in the 
cause because there was no issue presented, and the evidence as 
taken was inadmissible; and because the evidence, if anv issue was 
presented by the pleadings, is inadmissible under the issues. 

27. In refusing to grant the motion of the defendants Warded, 
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Carry and Carr, to dismiss the bill because the allegations are not 
sustained by the evidence. 

28. In refusing to grant the motion of the defendants Wardell, 
Carr and Carry, made at the conclusion of the testimony on both 
sides, to strike out all the evidence concerning intoxicated persons 
having l>een seen going in or coming out of these barrooms, con¬ 
cerning any disorder at the terminal of the Company, concerning 
any disorder on the car, concerning any of the matters that have 
l>een testified to that are not directly connected by the proof within 
these two places. 

29. In refusing to grant, at the close of all the testimony in the 
case, the motion of the defendants Smith. Baker and Bride, 

69 to dismiss the bill of complaint. 

30. In signing and entering the Decree granting plaintiff 
the relief prayed. 

F. H. STEPHENS, 

LEON TOBRINER, 

ALEX. II. BELL, 

R. F. DOWNING, 
Attorneys for Defendants. 

Memorandum. 

October 12, 1915.—Order extending time for filing transcript of 
record to November 1, 1915, filed. 


Designation of Record. 

Filed October 12, 1915. 

******* 

The clerk of the court, in making up the transcript of record in 
the above entitled cause, will include the following, viz: 

1. Bill of Complaint. 

2. Rule to show cause. 

3. Petition of Patrick F. Carr for leave to intervene, and affidavit. 

4. Motion of James W. Wardell for leave to intervene, and affi¬ 

davit. 

70 5. Motion of Albert Carry for leave to intervene, and affi¬ 

davit. 

6. Order granting leave to intervene. 

7. Memo.: Rule returned served. 

8. Answer of Patrick F. Carr. 

9. Answer of James W. Wardell. 

10. Answer of Albert Carry. 

11. Temporary’ injunction. 

12. Answer of Robert G. Smith, Henry S. Baker and Cotter T. 
Bride to rule to show cause, and exhibits. 

13. Motion of the defendants Smith, Baker and Bride to dismiss. 

14. Amendment to original bill. 

15. Opinion of Court. 
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16. Final decree. 

17. Memo.: Appeal noted. 

18. Memo.: Bond on appeal approved and filed. 

19. Memo.: Bill of exceptions and statement of evidence, with 
notice to plaintiff, submitted August 3, 1915. 

20. Memo.: Time for settling bill of exceptions and statement of 
evidence extended, August 13, 1915, to September 15, 1915, and for 
filing transcript of record in Court of Appeals to September 30, 
1915. 

21. Time for settling bill of exceptions and statement of evidence 
extended, Septeml>er 15, 1915, to October 1, 1915, and for filing 
transcript of record in the Court of Appeals to October 15, 1915. 

22. Memo.: September 28, 1915, bill of exceptions and statement 
of evidence signed and approved. 

23. Assignment of Errors. 

24. Memo.: Time for filing transcript of record in Court 
71 of Appeals extended, October 12, 1915, to and including 
November 1, 1915. 

25. This designation of record. 

F. H. STEPHENS, 

LEON TOBRINER, 

A. H. BELL, 

R. F. DOWNING, 
Attorneys for Defendants . 

We consent and agree to the above designation. 

WILTON J. LAMBERT, 

Attorney for Plaintiff 


72 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 71, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 33007, in Equity, 
wherein Washington & Old Dominion Railway, a corporation, is 
plaintiff and Robert G. Smith, Henry S. Baker and Cotter T. Bride, 
composing the Excise Board of the District of Columbia; Patrick F. 
Carr, James W. Wardell and Albert Carry, Interveners, are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of October, 1915. 

[Seal Supreme Court of the District of Columbia.! 

JOHN R. YOUNG, Clerk. 
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73 In the Supreme Court of the District of Columbia. 
• ■ ■ Equity. No. 33007. 

Washington and Old Dominion Railway 

VS. 

Robert G. Smith et al. 

i;am: ;; * ’* 


• >£»•* I * ** 

“ a - ; ' ‘ 1 Bill of Exceptions and Statement of Evidence. 

Be it remembered that the al>ove entitled cause came on for hear 
intr on the 4th day of December, 1014, on the rule to sho« <aus 
, 5 Ti,, n Walter I McCoy, Associate Justice of the • upreme 
£Tof Uie District of Columbia. Thereupon, after argument by 
counsel upon toth sides, the following decree pendente l.te was 

granted by the court i 

bh and each o the,n, be, and they are hereby restrained and cn- 

tesir i?*n2£ arJtei-s sas 

rulrii-k i'T, .l.un« \V. Warden »"« alainierf lo be e|«.rnting; 

and counsel for the restive parties liemg present m open court 
and coun.ei j s i )ere i, Y set for final hearing in this 

courfon December 21, 1014, without prejudice to the rights of any 
of the parties to raise such questions of law as they may deem perti- 

nent 


By the Court 


WALTER I. McCOY, Justice.’ 


Thereupon in accordance with said order this cause came on for 

fttirriiS rrr.;.£ s 

day of February, > ff al to produce testimony in support 

^ues upon its part joined ottered u, pi of ret . ord 

thereof Whereupon Mi.^l ^ ^ er a ’ d Cotter T. Bride, 

74 composing the Excise Board - of the District of Columbia, hav- 
7 ^Theretofore on, to wit, the 5th day of December, 1914, 

%^Xf^tt I'utitZ trik"f j“ °1915! 
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testimony we are prepared to submit us the basis of the ease, and 
that we then, with the testimony in, thrash out the legal points.” 
Whereupon the court said, ‘‘What will become of the right of the 
District of Columbia or the Commissioners to answer?” To which 
Mr. Stephens replied “We are standing upon our motion to dismiss, 
your Honor please, and your Honor can pass upon that and we 
will stand upon it.” Then the court said, “Suppose that motion 
should be refused, what then?” Mr. Stephens: “We would stand 
upon the ruling of the Court.” The Court: “You would simply 
stand upon the law?” Mr. Stephens: “We simply stand upon the 
law of the case.” The Court: “I presume the best thing to do would 
be to hike the testimony and submit the whole case. Then even 
if you had answered you could still make a motion to dismiss and 
that could be taken under consideration and argument heard upon 
it. My understanding was that we were to get the whole matter 
before the Court today so that we will go ahead and take the testi¬ 
mony and then the whole matter can be submitted. And then you 

do not waive your- Mr. Lambert: Legal right. There is no 

mistake about this order. It says that ‘counsel for the respective 
parties being present in open court and consenting thereto, 
75 this cause is hereby set for final hearing in this court on 
December 21, 1914, without prejudice to the right of the 
parties to raise such questions of law as them may deem pertinent.’ 
A final hearing means a final hearing of the case, and any questions 
of law they want reserved are reserved.” 

Mr. Stephens thereupon remarked “Of course your Honor will 
understand that what is being done is being done with respect to our 
right to stand bv our motion to dismiss, and we would object to any 
testimony being taken and of course take an exception to the over¬ 
ruling of the motion. 1 just want that understood.” 

The Court replied: “Yes. In other words, you go on record as 
having moved to dismiss, and the motion having been denied— 
Well, no; it ought not to be in that shape either.” 

Mr. Stephens: “No.” 

After further discussion between counsel on both sides and the 
Court, the Court said, “Your motion to dismiss is in the nature of 
a demurrer. That came upon the issue raised on the allegations 
in the bill, and I am not going to rule on that demurrer, because 
that is contrary 7 to the understanding we had, and unless somebody 
can show me that I am wrong, I am going to say now that so far as 
the District is concerned, on the stipulation, this matter will have to 
be taken as though there were no answer, just as an ordinary case 
where no answer has been interposed.” Mr. Stephens replied: 
“Your Honor surely does not wish to cut us off from a defence by 
wav of demurrer to the bill?” After more discussion the Court 
said: “You have to make a motion to dismiss under the present 
practice, and have that passed upon; but it was understood that 
when this case came up again that it was to be at issue.” Mr. 
Stephens replied: “The case is at issue as to all parties. We have 
filed a motion to dismiss, and that raises an issue of law and we 
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>Uuul upon that. * * *. As to the other parties, it raises 
*o a mixed question of law and of fact.” 

Thereupon there ensued a lengthy discussion between coun¬ 
sel for the plaintiff, counsel for the defendants, and the Court, the 
substance of which is that the Court contended that there was a 
stipulation or an agreement whereby this case was to he set down for 
nnal hearing, upon the testimony, in accordance with the order of 
December 4, 11)14, and that all questions of law were to be reserved 
until after the taking of testimony. To this construction of the un¬ 
derstanding and the order of the Court counsel for the Excise Board 
and the intervenors disagreed, and after a lengthy discussion the 
Court finally announced: ‘‘The Court says that the understanding 
was that the issues of fact in this case were to be tried todav that it 
is to appear on the record that those defendants who have not an¬ 
swered in this case have made a motion to dismiss the hill because it 
does not state facts sufficient to constitute a cause of action. That 
motion is denied. As to those defendants who have answered they 
are given exceptions, each and all of them, to preserve the question 
in the Court of Appeals. I he District of Columbia having made a 
motion to dismiss, expressly claiming that it does not intend to an¬ 
swer the hill, that motion to dismiss is denied, and an exception is 

^ ' reserving all its rights to raise that 

point in the Court of Appeals, hut absolutely precluding it from ever 
claiming the right to put in an answer to this hill j and the case may 
proceed * * * without any separate bill on the part of the Dis¬ 

trict of Columbia. Now, that carries out the stipulation that was 
made in this court at the former hearing. * * * I w iH modify 

that. They (the original defendants) are to have, nevertheless, the 
benefit of whatever testimony goes into the case, and the matter is to 
be treated as though they had answered the bill and been given the 
benefit of the testimony.” 

77 Mr. Stephens replied: We do not desire the benefit of the 

testimony. All I want is an opportunity to argue the ques¬ 
tions of law to your Honor.” The Court : “Evervbodv will have op¬ 
portunity to argue the law, * * * I am going to take the tes¬ 

timony, and then you can argue the law points in the case and argue 
the facts in the case. * * * In other words, I am going to get 

this thing in such shape that when it gets to the Court of Appeals it 
is going to be on all the law and all the facts, and anvlxxlv who wants 
to argue on the matter can do so. That is what the understanding 
was when the case was heard before.” The Court thereupon an¬ 
nounced that an application to amend the bill of complaint would 
be entertained by the Court after the testimony had been submitted. 


Whereupon the plaintiff to maintain the issues upon its part 
joined, produced as a witness Hugh Fitziiugh, who having been 
duly sworn, and before any testimony had been adduced on his 
part, Mr. Francis II. Stephens, counsel for the defendants Smith 
Baker and Bride, made the following objection to the taking 0 f anv 
testimony in the case at all: “In behalf of the Excise Board'l desire 
to make a formal objection to the taking of any testimony in the 
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case at all, as not affecting the issues and as not throwing any light 
upon the propositions involved, and I make this general statement 
now localise I do not want to interrupt the proceedings as thev go 
along, and I ask that this objection be allowed to apply to the tes- 
tirnony all the way through.” To which the Court replied: “The 
objection is overruled on the basis of the stipulation that was made 
in this Court when the matter was up on the first occasion. In 
other words, there is no use to make any objections that will go in the 
teeth of that stipulation, because parties have a right to waive things 
in this Court, and they did waive them by entering into that ar¬ 
rangement,” Thereupon Mr. Tobriner on behalf of the 
78 other defendants said: “Now we must get our objection of 
record, to he exact.” The Court: “Oh, surely. I am not 
gomg to shut anybody out from putting anything into the record.” 

* Ir. k tephens: I just wanted to make that formal objection on the 
record.” 

The Court. Rut I "ant to make clear that the basis of my ruling 
was the stipulation. Perhaps there are some objections that you 
might make that T might have to sustain, but in view of what has 
been done, T may have to overrule them. I have overruled this ob¬ 
jection. To which Mr. Tobriner replied: “I object for the defend¬ 
ants, Carr, Carry and \V ardell, to the introduction of anv evidence 
inasmuch as there are no allegations in the bill which justify or cali 
or the introduction of evidence. \\ hich said objection was over¬ 
ruled by the Court, 

Whereupon counsel for the defendants duly noted an exception 
to this ruling of the Court, which exception was then and there 
noted upon the minutes of the Court. The examination of the 

above named witness then proceeded, and he testified in substance as 
follow’s: 

Direct examination by Mr. Lambert: 

He is in the employ of the plaintiff as an electrical engineer, and- 
has made a map or plat of the location of the railway station and 
the saloons in question at 36th & M Street, which map was there¬ 
upon produced and exhibited. He is a graduate of Cornell Uni¬ 
versity, 1906, as an electrical engineer. The first four or five years’ 
experience be had on leaving college was mainlv in civil engineering 
lines, railroad construction and location, and in general work that 
demanded civil engineering knowledge. Since then he has gone 
back to the electrical line. Worked at civil engineering about four 
or five years. Thereupon counsel for the plaintiff offered the afore¬ 
said plat in evidence, which was marked “Fitzhugh 1.” Looking 
up towards where the name “P. F. Carr” is is west, and the portion 
marked “cement platform; standing space” is the platform 
79 underneath the shed in front of the ticket windows and doors, 

. which is used as a sort of concourse for persons waiting for 
trains. It is parallel with 36th Street, and is looked upon as a part 
of plaintiff’s terminal facilities. Standing on that platform and look¬ 
ing towards 36th Street within the range of vision are plaintiff’s 
tracks upon wilich the cars stand, and beyond them are the buildings 
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of the Capital Traction Company. And on the right facing 36th 
Street is the river and the entrance, the portal of the Aqueduct 
Bridge. The ticket office is roughly about 12 by 15 feet. The di¬ 
mensions are not on the drawing. The scale is one-quarter of an 
inch to a foot. The entrance to Ward ell’s saloon fronts south over¬ 
looking the Aqueduct Bridge entrance, and is 23 feet 9 inches from 
the nearest one of the plaintiff’s ticket windows. The two buildings 
are adjacent. The door of Wardell’s saloon is perhaps 8 or 10 feet 
away from the ticket office. Has no way of measuring the thickness 
of the wall between the ticket office and Wardell’s saloon. It is a 
party wall. The saloon of P. F. Carr is immediately to the west and 
adjoining the saloon of Warded. The entrance to Carr’s establish¬ 
ment is 44 feet 5 inches from the ticket office, the sidewalk in front 
of these saloons is 12 feet 11 inches. On the east side described as 
fronting the union station of the Capital Traction Company are 
rows of benches which are kept on those porches for passengers to 
seat themselves upon. They are continually used by passengers. 
Next to the plaintiff’s ticket office, to the north, is a door which leads 
upstairs to the offices of the company on the second floor, and to a 
small lobby into which the trainmen turn in their cash to the 
cashier. The portion designated “waiting room” is a general wait¬ 
ing room for persons waiting for cars. That immediately joins to 
the east the Warded saloon property. Further north is another 
waiting room which is laid out particularly for women. This 
80 is parallel with the same structure. The Warded saloon 
property as it faces on M Street, is 45 feet 11 inches to the 
entrance to the first waiting room door, and the distance to the 
second door, that of the ladies’ waiting room, is 63 feet 9 inches. 
From the Can* property to the waiting room is 70 feet 7 inches, and 
to the second waiting room 84 feet 5 inches. 35th Street is one 
block east of 36th Street. A11 this property,—these two saloons—is 
located west of the ea^t line of 35th Street. A11 of the buildings 
proper are west of the west line of 36th Street. The cement plat¬ 
form is not. it lies within 36th Street. It i< ad located west of the east 
1 iTie of 36th Street, and it is all between what would be M and N 
Streets, Northwest. The cars come up and park in 36th Street oppo¬ 
site these benches and the ticket office, and in going out the en¬ 
trance to the Aqueduct Bridge is about opposite the south side of 
the plaintiff’s ticket office. The cars proceed bv a curve, passing 
close to the curb, and then by a reverse curb off on to the end of 
the bridge. In going in and out the cars pass 52 feet 10 inches at 
the most from the entrance to Carr’s saloon. 

Cross-examination: 

Had been in the emplov of the company since 1910. Where the 
passengers get on and off is normally about opposite the benches. 
The trains have different lengths, and occupy different spaces. The 
largest car when taking on passengers would extend south to the 
point marked A on the plat, and all south of the point marked A 
would be free. Normally the passengers wait where it is marked 
“benches for prospective passengers.” At times of the day when 
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there are few enough for the benches to accommodate them most of 
the passengers sit down upon these benches. The most northerly 

tcTthaf i r0 °for 1 [' , r ted Up ° n , the plat is for women > and the one next 
to that is for both men and women. Anybody standing north of 

the southern. hue—of a line drawn from the southeast corner of 

plaintiffs building, would in general not be able to see any- 

that transpired on M Street. They would of couri 

I . \ e a sort of diagonal view towards M Street They would 

not l,e able to get any observation of the Carr or Wardell places The 

cars come into shed over 38th Street, and the shed practically covers 

a the space lo the Capital Traction Company and it extends over a 

hue marked on the plat “total rise. 21,” 'all the way back to a W 

' do of' K i s',"" I" rear of th «‘ s l’ a< ' c between M Street and both 
n.li.i-’i S , r ? e ; be space used by the railroad company over 
which this shed is built, between its office and the Capital Traction 

of nhintiffC' 1 " J CeL i 0, i th £ ea ? t side °f the stone wall to the rear 
• P ‘ . • property and the Capital Traction Company property, 

is a stairway which leads to the street above, where he ‘cars of the 

U ^bington Railway and Electric Company are located. The front! 

age of the p aintiff ticket office on M Street is approximately 12 feet 

There are three buildings in a row with the Old Dominion Com- 

pany’s property on 36th Street, of which only one is shown upon the 

tiff's nnff C \r ha a n, depth approximately of f>0 feet. Between plain¬ 
tiffs and U ardell s property there is a wall. There is a stairway 
between plaintiff s west wall and the bar room wall. Doesn’t know 
how many feet intervene and the plat would not show it. There 
is no M Street, entrance to the ticket office. There is no entrance 
for passengers or patrons on the 36th Street side of the ticket office. 
They are not allowed in the ticket office. There is no entrance for 
passengers from the front line of M Street and 36th Street back 
o trainmen andI waiting room. There is no entrance for pas¬ 
sengers between M Street and the general waiting room. What 
witness characterized as the “general waiting room” is 29 feet 11 
inches back from M Street. The benches are not fastened to the 
platform and are somewhat shifted around. Witness endeavored 
to show them as they were day before yesterday. Has seen a row 
ie ".' down at the curb but not close to the ticket office. 

I hey aim to keep them back in 36th Street. Tt is impossible 
for patrons occupying these benches to see around to the Carr 
an<l \\ a rdell saloons Passengers do get on cars at other places than 
where indicated. I here is one car which stops out on the end of the 
bridge, the north end of the bridge, about five p. m. This is the only 
car that stops there which witness has taken notice of but there mav 
he others. Certain trains have two cars, and it is possible that there 
may be a car already on the track when they run in, making a 
toffil of three cars, which often happens. In such a case the third 

somewhat into M Street where the witness 
marked B on the diagram, or even a little further. After a pas¬ 
senger gets on a car he cannot observe Carr’s or Wardell’s places 
at all until after he gets out into M Street, and it is only at rush 
hours, very seldom otherwise, that cars stop out there or on the 
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bridge. At rush hours they almost always project out into M Street, 
half a dozen times a day, but witness recalls only one train that 
stops on the end of the Aqueduct Bridge. Witness knows of no 
plans prepared by the railroad company for a station at that point 
which would include the Carr and Warded places, but back of these 
buildings the railroad property extends to a certain extent back of 
the Warded property. Doesn’t know if it extends over as far as 
Carr’s. This back ground is used bv the company for a baggage 
room. Does not understand that the plaintiff owns property to the 
rear of Carr and Warded which would make a complete loop around 
to M Street, but does understand that they lea«e a narrow alley 
somewhere west of Carr’s place and adjoining it. Doesn’t know 
whether or not they own or lease property west and south of Carr’s 
place. Did not make a complete plat to show ad the property occu¬ 
pied or owned or leased by the company because he did not under¬ 
stand that the plat was to l>e used for any such thing. Does under¬ 
stand that the road owns or has a right to a complete loop 
83 around these saloons. Understood that this plat was to show 
the relative location of the front of Carr's and Warded’s sa¬ 
loons and around the location of the waiting rooms. Mr. Emmert, 
the general manager, directed him to make the plat that way. There 
is a spur of track coming from the main track that has been placed in 
M Street directly in front of Carr’s saloon. It is a little more than a 
pair of rails laid in the pavement, without any connection with any 
existing railroad line at all. It is altogether in the street. It does not 
extend entirely across the street, witness should say about 25 or 30 
feet. It lies diagonally, and the street there is wider than 30 feet. 
The conditions portrayed in the plat have not existed the same 
ever since witness was connected with the plaintiff. Changes have 
been made from time to time, extending its facilities and rearrang- 
ings its waiting rooms, and so forth. The building is substantially 
the same. The buildings on the Warded and Carr places are the 
same, and the conditions at 36th Street are the same and the benches 
to the concourse are the same. 

Redirect examination: 

The “little thing” indicated on the map marked “C,” to repre¬ 
sent the ends of those rails, is not used by any cars and it is not 
possible to use them for any, it is not connected with any other track. 
Does not know what they are there for. Anybody sitting in a car 
located as witness indicated, “B,” would have opportunity to view 
the doors of both saloons. A car located at “B” would be 32 feet 
from the front of Warded’s saloon. The cars located in the situa¬ 
tion in which witness marked “B” would have easy access to both 
saloons. A person coming out of Warded’s saloon would have 
to travel 30 or 35 feet, and from 50 to 55 feet from Carr’s. The 
rush hours extend from 7 to 9 a. m., or a little after 9, to from 
3:30 to 4:30, depending on the season, up to 6:30 p. m. approxi¬ 
mately. Witness has had occasion to observe conditions at the 
84 rush hours on numberless occasions. In general the people 
who stand, stand south of the benches, and at such times there 
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are a very large number of people who do stand. The benches do not 
seat them all and they are spread pretty uniformly along the plat¬ 
form, with concentration as to passengers in front of the ticket 
window. 

Recross-examination: 

From the cement platform to the east of plaintiff’s building it 
is not possible to see the Carr or Warded places. In order to see 
them people must get out into M Street, and from the cement plat¬ 
form there are three steps that lead down to M Street. 

Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a witness W. R. Emmert, who having been 
duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Lambert: 

Has been connected with the plaintiff since May, 1911, and is 
at present Vice President and General Manager. Plaintiff took over 
the railroad properties formerly owned by the Great Falls and Old 
Dominion Railroad, on November 1, 191*2, and witness has lieen in 
charge of operations since that date. Its offices are located in the 
vicinity of 36th k M Streets. The plaintiff company operated over 
a distance, to Bluemont approximately 52 miles, to Great Falls 
approximately 15 miles, to Alexandria approximately 12 miles. Tak¬ 
ing the line from 36th & M Streets they have 35 or 40 stations. 
There are 30 or 35 stations between Washington and Great Falls. 
The plaintiff leases at 36th k M Streets the property shown on the 
plat, exhibit “Fitzhugh 1” as the ticket office and waiting rooms, 
and the property immediately north of that building. There is a 
two story building on it which is regularly assessed for taxes which 
are paid by the plaintiff company. The plaintiff has a five year 
lease on the property designated as the ticket office. Prob- 
85 ably it has three years more to run. Under ordinary con¬ 
ditions the rush hours at the station are from 6:30 or 7 to 
9 o’clock a. m., or a little past, and from 5:30 to 6:30 or 7 o’clock 
in the evening. On Saturday nights there is a greater late travel; 
later in the evening, and there is probably greater travel in the after¬ 
noons and probably all day Saturday. The number of passengers 
handled by plaintiff company in and out of 36th & M Street station 
will run from five thousand to nine thousand per day. The average 
would be in the neighborhood of eight thousand. Traffic is quite 
a good deal heavier in the summertime. Has estimated the crowd 
standing in the terminal at various times, and has seen as many as 
250 standing there at once to take the train. They would stand on 
both sides of 36th Street and around the corner on M Street.. Those 
around the corner on M Street would be, witness should think, 20 
or 25 feet, as shown on plat, from the Wardell saloon, and they 
would be in view of the entrances of those saloons. With reference 
to the location of those two saloons, a two-car train hangs out into 
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M Street, and occasionally they have to stop trains and load them 
and unload them on the end of the Aqueduct Bridge. That hap¬ 
pens in rush hours every day. In case of delayed trains and anv- 
thing inteifeiing with the schedule, it may happen any day or at 
any time during the day, and a number of times. Pavs $60 a 
month rent for the property shown on plat as ticket office and wait¬ 
ing rooms. Witness’s office, where he stays, is less than a square 
from the terminal. Can observe from his windows the operation of 
the terminal. Ilis office is southeast from the terminal, and is No. 
3506 M Street, on the south side of the street fronting north. At 
this point counsel for the defendants made the following observa¬ 
tion: Mr. Tobriner. “I made an objection in the beginning to the 
hiking of any testimony, and I assume that my objection is under¬ 
stood to run to all the testimony taken in the cause.” Where- 
86 upon the Court said: Yes, so far as the points that you 
make is concerned. * * * Of course counsel cannot be 

expected to object to every question of a similar nature.” Mr. Tobri- 
ner. I want it understood that the objection goes to each w’itness.” 

After u lengthy argument by counsel on both sides and the Court, 
the Court finally ruled: “ 1 he objection has l>een made once for all 
and it has been overruled.” 

Examination of \\. B. Emmert resumed. 


By Mr. Lambert: 


Meant to say in his former testimony that lie took charge of the 
Washington and Old Dominion Railroad Company on November 
1, 1911. Plaintiff company was organized in May, 1911, and took 
over this property on November 1, 1911. 

“Q. \\ liat, it anything, have you observed relative to the people 

going in and coming out of these saloons in an intoxicated condi¬ 
tion? 




Mr. Tobriner: lo that w T e object because the evidence is not in 
support of any allegation of the bill, and because it can throw no 
light upon any allegation in the bill. 

“The Court: The objection is overruled on the ground that under 
the stipulation the bill is to be amended and conform to the proofs 
and the question of whether or not the bill so amended contained 
facts sufficient to constitute a cause of action is to be passed unon 
after the testimony is taken. ^ 

“Mr. Tobriner: We note an exception to that, may it please the 
Court; and also, will your Honor permit ns an exception to so much 

of the language of the Court as that the bill is to be amended after 
all the testimony is in? 

“Mr. Lambert: That is in the discretion of the Court. 

“Mr. Mackey: Section 399 of the Code. 

“The Court: I do not lielieve that that particular objection would 
ho I“, ,n ™' v , of the statement in regard to what the stipulation was 

Mr. lobnner: \\e except to the interpretation of the order of 
the Court as to stipulation. That is the difference between our- 
selves and the Court. 
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^n^rt: * ^o not s . ee where you can get anywhere on that, 
he Court: Your objection, I take it, is that under the stipula¬ 
tion, or. rather under the order of the Court, that the Court’s ruling 
is improper. Well, I will overrule your objection and give you an 
exception on that point. h * 

“Mr Bell: Of course it is understood that the exceptions that 
ar ^ Il] n<an< ^ noted apply for all the defendants. 

The Court : Yes. 

^Mr. Bell: That is, all those answering? 

‘‘The Court: All those answering, yes. 

if the Court please, it is very essential that we 
, hav , e ,l '| s rec ord show everything that is proper, and I would 
like to make tins additional[objection—with the permission of the 
Court, although the Court has already ruled. That even if 
it were true, and that this witness will testifv that men are 

tW n„Tf' Tv "if ° Ut Il f T’ Se : alo,in \ in a" intoxicated condition, 
at that fact itself, or that truth would not warrant this Court in 

issuing an injunction against the Excise Board to grant these licenses 
or to maintain them, or against the defendants to conduct the busi¬ 
ness. 1 hat matter, as I wish to direct the Court’s attention is well 
taken care of under paragraph 22 of this Excise Act, the Act which 
these plaintiffs are invoking, and which provides that anv i,or«m 
who shall, in the District of Columbia, in any street or allev, in any 
pu die place, or upon any street car, or in or upon any other vehicle 
commonly used for the transportation of passengers, or in or about 
any depot, platform, or waiting station, drink any intoxicating liquor 

streeT k i! n<1; ° r ’ ,f .T y per?0n sIla " be drunk or intoxicated in any 
sheet, alley, or public or private road, or in any passenger coach 

street car or m any public place or building, or at any pubTic gather! 

v" 0 ,' '/ an > l >el ?° n s la l l,e drunk or be intoxicated, and shall 
dis urb the peace of any person, he shall be guilty of a misdemeanor 

forth''* 011 eonvud,on diereof shall he punished by a fine, and so 

Now, our contention is that that law which creates a misdemeanor 
by the mere act of drunkenness—or the act of drunkenness, whether 
it is mere or great—creates a penalty, and that it is a matter 
which will be dealt with m another Court, and that this Court has 
no authority to enjoin a condition of that kind, even if this wit- 

ocoT,rr^l. any W ' tneSS ’ t6StifieS that sueh a thi "K did exist, or 

The Court: The objection is overruled and an exception noted 

f Ti eR T S eXeep , t,0n T a -: dn, y noted ”1™ the minutes of the 
Court. The stenographer having repeated the question the witness 

hen answered as fo lows: “I have observed the people coming out of 
these saloons, intoxicated. h 1 

Q. What have you observed, Mr. Emmert, with reference to 
people coming out of those saloons in an intoxicated condition and 
attempting to board your company’s cars? 

. ^ Toliriner: The same objection. At the same time we object 
to this whole line of testimony, and ask that our objection be con¬ 
sidered as applying to each one of these questions 
7—2894a 
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Mr. Bell: And the same action of the Court, and an exception? 

1 he Court: ^es. 1 do not understand that as long as the line of 
testimony is the same, you must object every time. One ruling, as 
I understand it, establishes the case, and makes it unnecessary to 
object every time. 

Mr. Tobriner: That has not always been our practice. 

the Court: \ ery well. Then, if there is any question about it, 
you should object to each question that you wish to object to. 

Mr. Lambert: The custom is for the same record to be maintained 
on a particular line. 

Mr. Mackey: We will not raise any question about it. 

I he Court: That is what I have heen accustomed to. that if you 
raise a question once, by a valid objection, you have it in the case 
for all purposes. I think it would lead to the worst confusion for 
me to say that the stenographer may note an objection and exception 
to every one of these questions. 

88 Mr. Tobriner: No, it will be understood that our objection 

extends to every one of these questions along this line, and 
that the Court makes the same ruling and gives us an exception. 

The Court: You want me to rule in advance that such questions 
are along the same line, and I cannot do that until T know what they 
are. I say that if your assumption is right that all of these subse- 
quesnt questions will be along the same line, that then your first ob¬ 
jection should apply. 

Mr. Tobriner: I would like to have another exception to this 
question. 

The Court: Very well, an objection will be noted, and also the 
fact that the objection is overruled and an exception made and noted. 

Mr. Bell: That applies to all these defendants? 

The Court: It may be understood that all the defendants answer¬ 
ing may speak by one counsel here in the case, and even if the other 
two do not object they will l>e included. 

Thereupon the witness answered: “I have seen people coming out 
of these saloons under the influence of liquor and board our cars. I 
have seen people coming out of these saloons in the condition de¬ 
scried and occupy positions on our platform, around our waiting 
rooms.” Thereupon the witness testified as follows: “I would say 
it is a common occurrence and as to specific things, I do not know 
anything more that I could say than to say that they are under the 
influence of liquor and staggering, more or less, among other pas¬ 
sengers. other patrons of the road, and I have seen them conducting 
themselves in a boisterous manner, making themselves generally 
objectionable, * * * to other passengers.” 

By Mr. Laml>ert: 

%J 

Q. Go as much into detail as you observed, as to how it affects the 
railway business, without expressing an opinion. A. In the way of 
subjecting passengers to danger and the company to possible liability 
and loss in connection with it, I have seen them run out of these 
saloons after a car has started out of the station and swing on the 
steps after the doors are closed. 
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To this question counsel for the defendant objected, on the ground 
that the question was irrelevant. Whereupon, after argument, the 
objection was withdrawn and the following question asked: “What 
saloons did you refer to? to which the witness replied: “The saloons 
of Wardell and Carr. 

In reference to meeting this situation, of these drunken men 
coming out of these saloons and running and boarding the 
89 cars of plaintiff, has had occasion to caution all of its em¬ 
ployes at the station to look out for it and try to avoid acci¬ 
dents; they have had to put special officers on their trains in 
numerous cases to take care of any trouble coming from this drunk¬ 
enness on its trains. That situation required them to incur an addi¬ 
tional expense, and the same trouble has led to the plaintiff being 
taken into court and that is an additional expense. The plaintiff in¬ 
curred additional expense by reason of being taken into court in 
that they were put to extra expense in the employment of these 
s[>ecial officers, and in going into court of course plaintiff’s em¬ 
ployes are taken out of their work and they have to pay them for 
that service. Legal expenses generally follow those things. Witness 
then testified that “I could not follow the specific man out of the 
saloon into the trouble on the car. Our trouble was drunkenness on 
the cars, usually developed after the car is in Virginia.” 

V itness thereupon testified that he had no personal knowledge of 
employes obtaining drinks in those places. In the ordinary opera¬ 
tion of the business the duties of the employes, principally the 
motormen and conductors, require them to be at the station in the 
terminal. Of course their duties require them to be in close proxim¬ 
ity to the bar. 

Thereupon the following question was asked: “Mr. Emmert, have 
you had any general complaint from passengers or patrons of your 
road complaining about the conditions existing there by reason of 
the proximity of these saloons?” 

Mr. Tobriner: I object. 

A. Yes, numerous. 

Mr. Tobriner: I object to the question, as calling for hearsay evi¬ 
dence. 

Thereupon ensued a lengthy argument when the Court ad¬ 
journed, without ruling upon the objection, and upon the recon¬ 
vening of the Court, on February 8, 1915, the witness upon the 
stand was temporarily withdrawn. 

90 Whereupon the plaintiff, further to maintain the issues 

upon its part joined, produced as a witness Jefferson V. 
Davis, who being duly sworn testified in substance as follows: That 
he has been, since July 1, 1912, general freight and passenger agent 
of plaintiff. His duties are the making of rates, both freight and 
passenger, and the solicitation of passenger and freight traffic, the 
receiving of complaints concerning the comfort of passengers, and to 
look after them in a general way. Before he went into the plaintiff’s 
employment he had had eight years’ experience in this line in Nor¬ 
folk, Atlanta and Washington, with the Norfolk and Southern Rail- 
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road and the Southern. The average number of passengers carried bv 
the Washington and Old Dominion Company from its station at 
36th M Street- is probably between five and six thousand coming 
and going ever\ day. The average for every day is in the neighbor¬ 
hood of a thousand people. 

Q. A thousand people how frequently? A. Probably between 
five and six thousand going and coming per day. That is my esti¬ 
mate. 

Mr. Tobriner: Did you not say a thousand people at first? 

A. A thousand people in one direction. 

Q. And between five and six thousand, you say now? A. Yes, sir. 

Q. Coming and going? A. Yes, sir. ‘ When I said that I was 
not taking into consideration the short run trains. 

By Mr. Lambert: 

By the short run trains lie means those trains that run from 
Cherry dale and hack. Cherrvdale is about two miles and a half 
from 36th A’ M Street-. r l he traffic is a great deal more in the sum¬ 
mer time, say from June until September or Octolier. than during 
an\ other period of the year. 1 lie traffic is greater on Saturday 
than any other night, with a possible exception of Sundav during 
the summer period. There are between 35 and 38 stations between 
36th A M Streets and Bluemont that are villages, or inhabited places, 
and about the same numl>er of the same character between 
91 36th A M Street- and Great Falls. The distance is a great 
deal less, the distance to Great Falls is about 14.1 miles to 
^ rni Bluemont a little over 52 miles or about 52 

nnle> 1 lie greatest density of population is on the Bluemont divi- 
sion, that is the line going to Bluemont: east of Vienna, and on the 
(treat halls division, on and east of McLean. The competition be¬ 
tween W ashington and \ irginia and intermediate points is very 
keen, with the \\ ashington A A irginia Railway. The fares are the 
same. 1 he plaintiff s line is paralleled by the Washington A Virginia 
Railway Company running from Vienna to Rosslvn. Sometimes 
the tracks are not 45 feet apart, and here is situated the plaintiff’s 
station and probably 200 yards a station of the Washington A Vir¬ 
ginia on the other side of the track. The village of Falls Church 
is a good suburban village. Probably it is the largest of the sub- 
urban towns east of Vienna coming into Washington. Witness should 

tv P er cen ^ the male population are people employed in 
the District of Columbia. As to the tracks and depots in Falls 
Church, they are right across the street from each other, and are 
located in about the center of the business section of the village 
It is about as convenient to go to plaintiff’s station, probably 
more convenient, than to the other station, because the majority of 
the population is situated south of the railroad track and the Wash¬ 
ington A \irginia Railway station is situated on the other side of 
the road During rainy weather it is muddy, during the drv weather 

t,lere sIl0l ,! ld he no reason, with equal conditions, why 
people should use one line in preference to the other. The Wash¬ 
ington A \ irginia line strikes Washington right at the Highway 
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Bridge, but it follows up 14th Street until it gets to B, witness be- 
then follows 1SV 2 Street until it gets down to 12th & D, 
12th A I ennsylvania Avenue. The route it takes after it crosses the 
Highway Bridge coming into Washington, takes it over the 
J2 city streets. It allows them to make direct connection with 
the Washington A Electric Railway cars and transfer to any 
pa of the city reached by that line; and it takes them within one 
square of 1 ennsylvania Avenue the witness believes. So that they 
e J,* ler ^ 10 Washington Railway A Electric Companv on 
14th Street, or walk up a square or so and get the Capital Traction 
ioA ei ol S ‘ V lyania Avenue. It is not necessary for them to go down to 
1-th Street, (where the terminal is) unless they are destined to 
some part of the city beyond the 12th Street line, or within easy 
\\alking distance of the terminal. Coming to town from Falls 
Church the Washington A’ Virginia line lands passengers right 
at the south end of the Aqueduct Bridge on the Virginia side so that 
a person coming down on that line, not going with the connections, 
all around by the Highway Bridge, would come in at Rosslyn and 

have to walk across the Aqueduct Bridge and come into W T 'ashing- 
ton or take a bridge car. & 

. “ Q ;, Davis > tell the course of travel. Suppose a man were 
at halls Chuch and wanted to come to the Treasury Department for 
instance. W hat would be the two courses of travel that he could 
take as between your line and the Washington A Virginia line?” 

To this question counsel for the defendant- entered an objection 
v\ Inch, upon being overruled and an exception taken by the de- 

of riiTcourt a 0we< * tIie Court > vvas duly noted upon the minutes 

I? n A 'nT hey i ° a r toke , the , Washington A Virginia Railway from 
Falls Church direct, by their line, which necessitates, on a good 
many of their trains, transfer at one or two different points ” 

I hat route runs down through Clarendon. Hatfield, around by 
Arlington Junction, connecting with their main line from Wash¬ 
ington to Alexandria, coming over the llighwav Bridge un 14th 
Street to 12th * I), or 12th and Pennsylvania and then Talking 
from that section up to the Treasury Department if they are going 
there or else they will have to pay additional fare from 12th 
‘ ;. rect * V n some °f.the trains coming from Falls Church or 
Vienna it may not involve any transfer, but on others it in¬ 
volves af many as three, witness understands. Unless witness had a 
timetable he could not say what some of the trains require in the 
\\av of transfers, because they run probably fifty or sixty trains a 
da\. W itness doesn t think a Washington A Virginia man could 
come and say exactly what trains were through and what were neces¬ 
sarily transfer trains, hut he knows there are certain trains that you 
liave to transfer on and there are certain ones that come through. 

noT, T 11 m n ' m i ’ er ™ 0 - are ' or just when they leave, he 

cannot say offhand. Plaintiff’s route from Falls Church to the 

I rcasury is the shortest distance between the two points, the shortest 

rail distance; and, furthermore, plaintiff gives a transfer at 36th & 

* I street- without additional cost to the passenger, which enables 
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him to ride on that transfer right to the Treasury on the Capital 
Traction Company, while on the other line he has to pay a fare from 
12th Street or walk up, and that is so with any destination m the 
city where they travel by the Washington & \ irginia Railway. 
There is a decided advantage in that respect in using plaintiff s line 
from those competitive points. Plaintiff’s line has between 70 and 
100 school children every day except Saturday and Sunday during 
the school season who come and go through that terminal. They 
have special school tickets that are for the express purpose of fU' 
school children the lowest price of transportation. It is lower than 
the tickets they have for people who come in every day for work, 
and it is a special inducement for children to use plaintiff’s line into 
W ashington to and from school. W itness is in direct charge ot pas- 


sender tro.ffic* 

Thereupon the following question was asked by Mr. Lambert: 

“Q. W T hat. if any, general complaints have you had from patrons 
of your road as to the proximity of Carr s and W ardell s sa- 
94 loons to the terminal at 36th & M Streets? ’ 

To this question counsel for the defendants objected on 
the ground that it involves hearsay evidence, and that the proximity 
of the saloons is no evidence of special injury, and therefore it is 
immaterial and irrelevant, and thirdly because these complaints 
made to the company or any of their officers out of the presence of 
these defendants would not he admissible against them. W here¬ 
upon the Court overruled the objection, and an exception having 
been asked and allowed bv the Court was duly entered upon the 
minutes of the Court. Upon further objection by counsel the ques¬ 
tion was then modified so as to read as follows: 

“Q. Have vou had anv general complaints from patrons of the 
road in regard to the proximity of the two saloons involved in this 

ease? A. Yes, T had a number of them. . 

“Q. How general have been the complaints as to the proximity 

of those saloons? 

“Mr. Tobriner: The same objection applies to this. 

“The Court: Yes. Your original objection would cover this. 

“Mr. Bell: W’hat does that mean, in point of time, or in point 


of number? . * . 

“Mr. Lambert: In point of volume or quantity from the patrons 


of the road. 

“Mr Bell: Using 5,000 a day as an averager 
“Witness: Without using that as an average, they have become 
general * that is it is nothing unusual to receive these almost daily. 
In December, 1913, Mr. H. T. Harrison, of Leesburg, Virginia— 

* * * lie complained- ... , 

“The Court: I think the answer will be limited to the fact that 
the complaints w’ere general, and that the witness said it was not 
unusual to have them received almost daily.” 

Witness testified that last summer, either in July or August, he saw 
two men come from around the corner and they were evidently in an 
intoxicated condition, one worse than the other, hut each trying to 
hold the other up. V T hen they got in front of what is now the entrance 
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to the men s toilet, one of them vomited, and some of it spattered on a 
lady’s dress there and she came up and talked to one of the men of 
plaintiff's building there. lie does not know whether it was a motor- 
man or a conductor, and he made a note of it, mental note, and 
watched the parties. Both of them went into the toilet, and 

95 coming out again sat down, stayed there for probably three- 
quarters of an hour, and witness remained there during the 

whole time. They came out again, out of the terminal, from under the 
shed, left the seats, and went around there, and he saw them go into 
the first saloon to the corner, which he understood to be Wardell’s 
saloon. lie did not see them come out of there. He watched prob¬ 
ably 20 or 25 minutes, maybe half an hour, and did not see them 
come out. He saw them come from around the corner when they 
first came. He meant by “come around the corner/’ the corner next 
to which is situated Wardell’s and Carr’s saloons. They were coming 
from the direction of the entrance to that bar. He knows the neigh- 
borhood pretty thoroughly, and knows of no other saloons around 
there except Carr’s and Wardell’s. The next saloon is between 33rd 
and 34th, on the south side, Keady’s. That is about three blocks 
from the terminal. All those saloons down there are hidden from 
that territory on account of the hill at 35th Street, and you cannot 
see them. Cannot recall any other specific cases in reference to 
people coming out of either one of those saloons in an intoxicated 
condition. Ilad about eight years’ experience in the railroad busi¬ 
ness before coming to the Washington & Old Dominion, and re¬ 
ceived these complaints from passengers as passenger agent of the 
Washington & Old Dominion. The number of women that go up 
and down plaintiff’s road and* use that station witness would say was 
in the neighborhood of 1600 or 1800 a day. They all pass through 
that terminal. That is in addition, of course, to the small school 
children. He means the arrivals and departures there. The wait¬ 
ing rooms face that way, they are adjoining except the new one 
which has been put up within the last two or three months. The 
Capital Traction cars stop on M Street between 35th and 36th, right 
at the ea<t entrance to plaintiff’s other building. That is on M 
Street, and it is necessary that all passengers walk from this 

96 opening to the building on M Street down to 36th Street 
where plaintiff’s terminal is located, and during that time a 

side view of the fronts of these places is plain and persons can see 
them. It is necessary that they go on M Street in front of the ter¬ 
minal and go in this way (indicating) turning to their right, and 
if they have any eyes and are looking ahead at all, as they naturally 
would be in passing by the terminal where the cars are running in 
and out, they must see it. They get a side view of the front of those 
saloons. There is also a drug store situated across the street, the only 
one within two or three squares, and it is the usual thing for people 
to go back and forth between that drug store there, especially in the 
summer time, and in that case, everything is just like a picture when 
they return to the terminal. 
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Cross-examination: 

r l he plaintiff has a shed at 36th M Street-, and at the north end 
of that shed is a stone wall about 60 or 70 feet high, which obstructs 
the street. \\ itness’ recollection is that M Street extends northwest 
at an angle nearer 90 degrees. Without regard to the number of 
degrees it slants off’ somewhat. Is not positive whether or not there 
is a frame building between the two saloons. On the southeast 
corner is the watchman’s house, and next to that comes Weller’s 
drug store. There is a little space between the drug store and 
the watchman’s place. \\ hen the cars come in the passengers some¬ 
times alight inside the terminals. They probably run in there 
about 150 trains a day, or something like that. May have four 
today and five tomorrow stop outside the terminal. The majority 
of them stop inside the line. Sometimes they may have as many 
as eight. Cannot tell how many trains stopped outside the terminal 
on Saturday hast, nor on yesterday, nor on the Friday previous. 
Can not tell whether there was one or whether there were four, but 
they have 160 trains. When passengers alight from these trains 
without a transfer they can take either the Capital Traction 
97 or the Washington Railway Electric. W hen a man wants 
to take the Washington Railway iV: Electric Company he 
walks up the sidewalk and goes up the steps on 36th Street. lie 
has seen them take the 35th Street incline going up to catch the 
car that way. Most of them hike the Capital Traction line right at 
the terminal; that is the ma jority of them. Most of them get the 
cars inside the terminal. The Capital Traction cars go in on one 
side and come around a loop and go out on the eastbound track. 
There are doors here (indicating) bv which the passengers go in 
and take the car inside the terminal. Doesn’t know that any of the 
school children he was talking about go back by those two saloons. 
They come in and will have ten minutes on their hands, and they 
will go all over the street. lie has seen them in the morning. The 
same in regard to the 1600 and 1800 ladies daily. Lots of ladies 
shop in Georgetown, and in that event they walk down and back 
M Street. W itness’s offices are located at 3506 M Street, half a 
square to the east. It is in a separate building from the terminal. 
It is nearly opposite the eastern entrance of the Capital Traction 
Company. It is about 150 feet from the corner of 35th & M Street-, 
and approximately 300 or 325 feet from the corner of 36th & M 
Street-. Can see the saloons from Mr. Emmert’s office. Cannot 
see them from inside the terminal. It depends upon which way 
you are looking whether you can seen them on the building line 
of the terminal station. Any ordinary passenger, if he were going 
in one direction, might not see those saloons, but he is on the car 
and that car has passed right practically in front of it. A person 
looking out of the window could see those saloons just as much 
as he could see the rest of the buildings located in that neighbor¬ 
hood, only the saloons are more conspicuous. Wardell’s building 
is yellow. Witness’s recollection is that it is brick. It is two 
stories. It may be a three storied building, but witness knows that 
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no jf “ f. least two stories. Knows that there are signs on 

Sr** e ,", ougb for anv , P erson who ‘an read to read them, 
but he could not name them individually. Doesn’t know if 

Wardell’o" ZT "T'" building * about the same as 

<iidell ., and something of the same shade, it may be a cream 

color. ■ eems to witness that Carr’s is a frame building. There are 

not many people whose destination is west of those two saloons 

\\ hen they return from the east they come in plain view of them 

Doe>n t know that up to about six ... ago the Washington & 

j' nc ran nght , through the heart of what is known as 
Hookers Division. lie knows there are a lot of empty houses there 
now He has heard this to be a fact but does not know it £ 
asked the question, They have a liquor establishment right adjoin® 

'Th vc ec I 1 ’ 8 ' """a- "i U, t Sil, ." e buildin S ? ” the witness answered, 
1 have seen some display bottles in the window.” Doesn’t, recal 

any bar rooms in the vicinity of the Washington & Vireinin 
.datum except the Raleigh Hotel. Does not remember seeiim Ma i n 
MacDonalds saloon opposite the Washington & Virginia tormina 
llieie is a boarding house on the corner and a medicine place next 
door. 1 laintift has one stop in the District of Columbia. It has 
been said to him by patrons of the road that passengers prefer the 
■islungton <k \ irginia Railway by reason of the location of these 
two saloons at 36th & M Street, because tliev are in constant worrv 
and anxiety about their children going to school, and the ladies do 
not like to go there and they made complaints to him. Thereupon 
counsel for the defendants moved to exclude so much of the answer 
as sets out what some ladies told him, which motion the Court 
overruled, and to this ruling of the Court counsel for the defendant 
noted an exception which was allowed bv the Court and entered 
upon ito minutes. Have had increases i„ both freight and passen¬ 
ger traffic, and has had decreases. Has not averaged it up Cannot 

99 icno Whe n e / ‘ l,ey 'r d . nlore .P a8sen f?cr traffic in 1914 than in 
99 1913. Did more business in 1913 than they did in 1912 

There are no saloons located on M Street between 35th and 
2<3th. knows Ilolohams saloon, probably, but not by the name 
There is one saloon on the southwest corner of 34th & \| and there 
is one directly opposite that on the north. There is a wholesale 
place which ,s called Kronheim’s. That is the only wholesale Zee 
he can call to mind. 1 here is a man by the name (If Keady between 
33d and 34th who has a saloon. Harper’s is down on the other 
side of the street between 32d and 33d. Does not mean to intimate 
that every man who gets drunk around the railway station 
drunk at Carr’s or Warded’s f loons. Whenever L is Z>^d 
the terminal he keeps a pretty close watch on everything and that 
has been since lie became connected with the company in .July 
1912. Goes over to the terminal probably on an average of three 
times a day. Sometimes he will go and stay as long as two hours 
and other times he will stay only about twenty minutes, but when¬ 
ever he was there everything was looked after, and when he is over 
there lie can see the saloons but he does not go over there particularly 
to watch the saloons. He keeps his eyes on them just like he would 
8—2894a 
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anything else. Hasn’t particularly had these saloons under ohser- 
Y“V^ n * > , nng V ,e lnter ?'“ sinte !' is . coming to Washington in 

I • / I l r iifiM liic nmii 1... t tl'_ . , 5 ^ ^ . 


- 7 -- ——,uww ivi 4ut/wwuii5 mm general lniorina- 

tion, meeting the public there, and such duties. Is on duty every 
a} in the week except Sunday, but it is very seldo/i that lie is not 
out at the office on Sunday. On week days his office opens at 8.30 
and closes at 5:30. Sometimes he stays as late as ten o’clock at 
night. It is very seldo/t that lie leaves before half past six or seven. 

nm Lntl1 P**™*™, 1914, three nights out of a week he would 

10 sta\ there late. Ilis duties take him any place in town or 

anywhere on the line in Virginia. lie is travelling very 
frequently. 1 ray els back and forth over the line; probably spends 
more time around bis office and in the station than out on the line 
\ cry frequently on Saturday nights lie is there as late as ten o’clock! 
In reaching the axerage ol five or six thousand a day coming and 
going on the line, lie made up some figures along the latter part of 
U14, on^ the question ol rates, getting the density of traffic, and 
so on. They took a certain period, say a month at a time, and then 
took another month, or the first week or second week, and saw 
how it compared with the one already taken. By that way they 
were pretty sure to get at it. That is for 3(»5 days in the year. 
In regard to the estimate of <0 to 100 school children, witness 
said they sold these children a special ticket. Some of them buy 
quarterly tickets which are bought by the regular commuters, 
because by laying out the larger sum of money thev get a cheaper 
cost per ride than if they only buy a monthly ticket, and it would 
he hard to say defintely just how many school children there are. 
In opinion of witness the number of tickets sold in the past and 
the number who ride on the quarterly ticket, was between 70 and 
100. In the summer time children travel back and forth whose 
parents spend the summer out on the line. The school children’s 
ticket is lower in price per month than the regular commuters’ 
ticket. These tickets are issued to the children who are under a cer¬ 
tain age and are willing to pay for it. Their parents or guardian 
must sign the contract on the hack of the ticket. It would be hard 
to tell exactly the number of that kind of tickets that are outstand¬ 
ing for any given period of time. Could not tell from records of 
ticket sales. Commutation tickets are issued in one book with, say 
coupons in that hook. Each ride 11 ic conductor takes 
101 up one coupon out of that book. The book may never be 
turned in because at the date of expiration the person hold¬ 
ing it may have four or five unused coupons that have expired and 
are not good for transportation. It could be definitely ascertained. 
The ticket agent who sells the school children’s ticket makes out 
a slip stating that a certain ticket, has l>een sold, and that slip only 
goes to balance up the cash he has taken in and has nothing to do 
with the actual number of tickets sold. The hook is issued in the 
name of the child. Plaintiff’s records of the number of tickets 
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do not show the name of the child. They have what is called an 
auditor’s slip, hut that is taken only in connection with the balance 
of the agent’s cash; probably after his account is balanced it is 
destroyed because there is no use for it. The auditor’s coupon has 
the form and number of the ticket and the price for which it was 
sold. Thereupon counsel for the defendants called upon counsel 
for the plaintiff to produce one of those tickets with the auditor’s 
coupon. These children come over along about half past eight, 
something like that, and come out whenever school lets out, about 
half past three or four. Do not travel back and forth on Saturday 
and Sundav. Bar rooms are closed on Sundav. Plaintiffs’ line is 

4/ t/ 

very much in competition with the Washington k Virginia Rail¬ 
way Company. There is an interchange of traffic between them. 
The station at the south end of the Aqueduct Bridge belongs to the 
Washington k Virginia Railway. Plaintiff has no interest in it. 
There is a bridge car that runs from the south end of the bridge to 
the north end, which, belongs to the plaintiff company. Has seen 
passengers leave the Washington k Virginia railroad at different - 
points after it gets into Washington. Has seen them leave at the 
corner near the Office of Public Roads, where the Bureau of Engrav¬ 
ing and Printing is situated, and has seen them get off the car 
without stopping cat 14th Street where it turns down B. He 
102 judged these passengers to be sober. Knows where the 
Smithsonian Institution is located, the National Museum, 
and the Medical Museum. If those people who leave at that point 
wanted to take plaintiff’s road at any of these points witness has 
mentioned where the two lines parallel, they would come from 
plaintiff’s terminal on the free transfer by the Capital Traction 
Company to the Museum, right down to 7th or 8th Streets, one 
square from the National Museum, and that is a shorter distance. 
That would involve a transfer to the Capital Traction Company. 
Witness understands that the distance is shorter by the plaintiff’s 
line. In time it would be approximately the same by both routes. 
That includes all the time that may be taken up in transferring from 
one car to another at 36th k M Streets. Going from the plaintiff’s 
terminal to the Bureau of Engraving and Printing witness would 
get off at 14th Street and walk down, probably four or five squares. 
Those who do not alight at any of the street crossings get off at 
the terminal. Relatively they do not lose a great number of pas¬ 
sengers, as to the number they haul, at street crossings between 
the point mentioned and the 12th k D Street station, hut in and 
of themselves they are considerable. Women and children ride on 
the Washington k Virginia line. Is familiar with the location 
of the ticket office of the Washington k Virginia line. It occupies 
the angle of the point of that square. Understands there is a 
wholesale liquor establishment taking up the whole front on Penn¬ 
sylvania Avenue beyond the ticket office, the front that faces east 
on that point, the apex of the square, and a part of it on D Street. 
In the property on D Street between 12th k 13th Streets, he knows 
the character of the businesses there. There is a fruit stand there, 
a little store; right across the street there is a fire department. They 
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have a place to sell “Seeing Washington” booklets, they have a 
medicine shop over there. That is about the only business 
103 houses witness can recall. There are a few houses there 
that look like they are occupied, but the majority of them are 
vacant. Tn regard to the proportion of the inhabitant* of the vil¬ 
lages or towns along the roads that are paralleled bv the two com¬ 
panies. witness could not. give the number who patronize bis road 
n ni 'mberwho patronize the other railroad. Taking the town 
of rails Church witness would say that the plaintiff sells one 
commutation ticket to their four or five or six. Most, of those who 
buy these tickets are government employed people, and from a 
computation made by witness in 1913. one-fourth of the people 
from Falls Church work in the Post Office. The Post Office has 
now been moved, and they have to pav another fare, and there is 
no reason why they should take the other line and pav another 
fare Furthermore the Commerce Building has Wen iocated in 
another place, and the State War and Now Building. If they 
use that line they have to pay another fare, and if they used plain- 
Bfi s line they don t. 1 he others work in the State War and Navv 
Commerce Building the Treasury, and around that neighborhood’ 
Some work in the Government Printing Office. Some work in the 
1 ension Office, winch requires another car fare on the other line 
not on witness s line. There is only one government office with 
the exception of those mentioned, up bv the Public Boad* Office 
the Museum, that passengers can get to by the Washington & Vir- 
gmia Rmhvay cheaper than Plaintiff’s line, and it is probably the 
Post Office. The other points they have either to walk from four 
to a dozen squares or pay an extra car fare, and in the morninw 
time is very precious for a commuter. The proportion of the people 
who buy tickets from the other eompanv living in other towns as 
compared with the people who buy from plaintiff is about the 
same. 1 he majority of them are government employes. The Capi¬ 
tal Traction is (lie only street railway company to whom they issue 
transfers, and the only place is 36th & M Street, Tt. is included in 
mi ' e , farC P alf h Passengers pay a five cent fare from a five 
14 ' point and plaintiff gives them a transfer. The Capital 

l • 1 , ra ff ? 10 " Con !P, a ! lv ,ssues transfers to passengers good only 
on plaintiffs line. This will entitle the holder to ride about two 

nation d ° hn f ,' n i' lrs "3' a - Complaints about the plaintiff would 
na[ural]> conic to him. Has had complaints about the bad termi¬ 
nal facilities at 36th & M Streets. Witness does not know of any 
complaints about, delays between cars at 36th & M Streets and 
as to the schedule, so far as he knows there have been no general 
complaint* except, possibly, during the time that they were elec¬ 
trifying Does not. know the headway between trains, he is not in 
c large of operations. Some are less and some are more than half 
an hour lietwecn trains. The largest crowd he has ever seen 
around the terminal is on the 4th of July, Mav 30th and such 
days as that. The crowd he would estimate to he between 200 and 
--•> people On other days it. would be 175 to 200. As far as he 
knows lias bad no general complaints relative to the character of 
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the waiting rooms and equipment for the accommodation of pas¬ 
sengers, except, possihlv, with respect to the shuttle service which 
they operate between Alexandria and Bluemont Junction, and it 
does not touch Washington. To witness’s knowledge there has been 
no general complaint in regard to the overcrowding of cars on 
the Bluemont Division. 

‘‘Q, Are those cars ever crowded? A. Yes. 

Q. And was there any overcrowding? A. No, sir. 

Witness has noticed them lots of times standing up in what they 
sometimes use as the baggage compartment, and those people go 
back there most of the time to smoke if they get a chance. There 
is no doubt that during some special times those cars have been 
crowded. That is so on every line. It is probable that on excursion 
trains it is impossible for people to get seats after they leave Lees¬ 
burg, and it it is an excursion train coming back it may be true that 
it is impossible to get a seat after leaving Bluemont, but not 
105 on the regular trains. Could not state the daily average car¬ 
riage of passengers outgoing and incoming on that branch 
of the road. It will fluctuate. Nor could he tell how many they 
carry on the other line. W itness lielieves that the complaints about 
the poor facilities and train service of the road were so great in 
general that within a recent period they were called before the Engi¬ 
neer Commissioner of the District of Columbia and the Corporation 
Commission of Virginia, and there, at a conference, were required or 
directed to ascertain and provide better facilities—terminal facilities 
and also traffic facilities. W itness was not in town at that time. 
Some complaints have come in in regard to the overcrowding of 
cars on the other line. It is not a usual thing to have these com¬ 
plaints come in. There was one period during the time of the elec¬ 
trifying of the Bluemont Division, and subsequent to that time, 
there were complaints which one might say were general com¬ 
plaints. Has no personal knowledge of complaints touching the 
lack of facilities in accommodating passengers and patrons in the 
waiting rooms. There is general contentment with the railroad 
facilities and equipment so far as the service is concerned, or the 
operation of the cars, the time of their arrival and departure, and 
so on. 1 here have been complaints alxmt the lack.of waiting room 
facilities. Referring to two men that witness testified in chief as 


having seen in July or August in an intoxicated condition, he said 
they remained on the station platform probably forty or forty-five 
minutes, and he did not do anything to have them removed. There 
are some crossing policemen out in front, and they have a special 
officer at the station. Did not ask the special officer to remove them 
because he did not know whether lie had been sworn in and he did 
not pay any particular attention to the crossing policemen. Did 
not do anything to send for any other police officer. After the man 
had gone into the toilet, and had sat down he made no dis- 
106 turbance at all. Witness was really curious to see where he 
would go in and where he would come out. After he had 
vomited and sat on the seat witness guesses he got rather uneasy. 
The other man stood around, he did not vomit. One seemed to be 
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a little better off than the other, but t>oth of them seemed to be try¬ 
ing to hold each other up. Witness being asked if he was certain 
they were drunk, he said “They didn't walk straight, and one of 
them vomited like a drunken man would vomit.” There wasn’t 
five years difference in their ages, and they looked like they were 
about 35 years old. Does not know how many cars the Capital 
Traction run into their station in a day. lie supposes they have a 
headway of probably two or three or four minutes. They are more 
numerous than the cars that go in and out on plaintiff’s line. Some 
of plaintiff’s cars have a headway of over half an hour, some less 
than half an hour. It was figured out on the Great Falls Division 
that the average time between the cars was something like 12 or 14 
minutes. That started at <3 o’clock in the morning, or half past 7 
in the morning. Couldn't sav with respect to whether more pas¬ 
sengers come into the Capital Traction Company station during the 
day than come into plaintiff s station, because a lot of plaintiff’s 
people make purchases in Georgetown and never use the Capital 
Traction, or else the Capital Traction Company people never use 
witness's line, so there is a lot of floating traffic around there that 
they cannot compute. There is a platform in front of plaintiff’s 
building on the M Street side, upon which passengers can stand, 
near the steps which they go up, that is the step to the sidewalk on 
36th Street, down from the sidewalk and up to the sidewalk. If 
you are looking that wav you can see Wardell’s and Carr’s places 
from that step. You cannot see them when you go around the 
corner of the concourse. When they have crowds of 250 or 275 
people, witness has seen them all out here (indicating in M 
107 Street), to the south of the station, any number of them be¬ 
yond the concourse. You can go over there in the summer 
time and see almost a continual stream. Witness meant commuta¬ 
tion tickets when he said that the Washington & Virginia Railway, 
at towns or villages which parallel witness’s line, the Bluemont 
Division, sold four times as many tickets as they did, and carried 
four times as many passengers. As to the others, the difference Ls 
not so great, because plaintiff transports baggage free of charge and 
the other line does not. The Washington & Virginia line does not 
do four times as much business with the villages or settlements where 
the lines parallel as does the plaintiff line. All passengers together, 
that is commutation passengers, one-way passengers, excursion pas¬ 
sengers, and round-trip passengers, they haul a great many more 
than plaintiff does at those competitive points and that has con¬ 
tinued since 1912. That condition existed when witness came there 
and they have not l>een able to improve it since. 

Redirect examination. 

By Mr. Lambert : 

Speaking of rates from Vienna and Falls Church, in the terri¬ 
tory where the Washington & Virginia line parallels the Bluemont 
Division of the Washington & Old Dominion Railway, being about 
the same or on the same schedules, any person whose place of 
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employment or whose destination in this city is not within easy or 
reasonable walking distance of the 12th Street terminal, or any of 
the intermediate corners, would have to pay an extra city fare to 
get to their destination, whereas on plaintiff’s line, its transfer, 
which it gives passengers, entitles him to ride to any point in the 
District ot Columbia reached by the Capital Traction Company. 
The inclusion of the transfer that witness spoke of in the plaintiff’s 
rates would not make them exceed in any way a similar rate over 
the Washington tfc Old Dominion from, point to point. However, 
to a few points where there may be a smilarity of names, or there 
may be a difference in distance, as to those fares they are naturally 
predicated on distance, and there may be a variation because 
108 1/10 of a mile may throw it out fifty cents in the ticket. 

Hut those are very rare. The fare from Falls Church into 
Washington, including the transfer to the Capital Traction Com¬ 
pany at 30th ifc M Street, is no more than the fare over the Wash¬ 
ington & Virginia terminating at 12th Street. As a matter of fact, 
plain till has the cheapest fare of any of those competing points 
to W ashington in that three months’ ticket, cheaper than any fare 
over any line. There is very little population to speak of west of 
36th Street. There are a few houses scattered through there. Does 
not know where anybody would go unless they wanted to take a 
walk. People crossing over plaintiff’s line to go into Virginia, 
getting off the Capital Traction car, have to wait for the particular 
car they want to take, and they have to wait at plaintiffs terminal. 
A great many of them wait. The trains on the Bluemont divi¬ 
sion are not run on such a frequent schedule as are the trains on 
the Great Falls Division. They cannot help but see these saloons 
if they come out beyond the building line on 36th & M Street and 
come back again. The Washington and Old Dominion took charge 
of the Bluemont Division on the 1st of July, 1912. Witness’s recol¬ 
lection is that they were in the active course of changing the serv¬ 
ice from steam to electric up until the first of the following year, 
that is, getting the wires up, and then for a long period of time 
after that they were in the work of reconstructing it. That inter¬ 
fered with the facilities of the operation of the traffic. It is a single 
line railroad, and to electrify it while they were maintaining the 
operation of the trains was a very difficult thing, and a thing which, 
as witness understands it, is not usually undertaken for a property 
of that size or has not been undertaken for a property of that size 
before. That was the only period during which general complaints 
came in. 


Recross-examination. 

109 By Mr. Tobriner: 

Some parts of the Washington & Virginia Railway are single 
and some double where it parallels plaintiff’s road. Plaintiff’s road 
is double from Washington to Bluemont Junction, which reaches 
to Veitch on the Washington & Virginia Railway. Could not 
say which road has the largest amount of double trackage over the 
portions where they parallel each other. 
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Whereupon the plaintiff, further to maintain the issues upon its 
part joined, produced as a witness William Eads Miller, who hav¬ 
ing been duly sworn testified in substance as follows: lias lived at 
Herndon, Virginia, about thirteen years. The plaintiff road runs 
through Herndon. Uses the plaintiff road from ten to fifteen 
times a month. Is familiar with the conditions surrounding the 
terminal at 3<>th M Street, and the situation of the depot and 
bar rooms there. Has frequently seen intoxicated people coming 
out of the saloons of Warded and Carr and going onto the terminal 
property of the Washington & Old Dominion Railway. Relative 
to their conduct after leaving Washington witness cannot say that 
he has seen many intoxicated people, what you would call drunken 
men coming out of these saloons, but he has seen people coming 
out of there and after taking the train or getting on the train, 
about ten or fifteen minutes after, they had become intoxicated. 
They came out of those saloons. Objection by Mr. Tobriner. The 
Court: “Let me ask the witness this question: From the time that 
you saw them coming out of either one of these saloons, or both 
of them, and get on the train, and the time when you say you saw 
them become intoxicated, had they taken anything more to drink? 
The Witness: “Not that I know of. * * * I don’t think they 

drank on the train.” Some of them were under witness’s observa¬ 
tion from the time they left the saloon until the time when wit¬ 
ness said they appeared to he drunk. During this time witness does 
not think they had anything to drink. He did not observe 
110 them taking anything to drink on the train. He observed 
men taking the train there that came around the corner. He 
did not aetuallv see some of them come out. The witness then pro¬ 
ceeding to testify said: “On last Wednesday evening*-Where¬ 

upon counsel for the defendant objected to anything that occurred 
hast Wednesday evening because it was since the filing of the bill, 
which objection was overruled by the court, whereupon the defend¬ 
ants asked and were allowed an exception which was duly noted 
upon the minutes of the Court. The witness then proceeded, “I 
started to say on last Wednesday evening I saw a young man come 
out of one of these saloons. I do not remember the names of the 
gentlemen, hut it was the saloon nearest the corner. Apparently 
he was not drunk or intoxicated when he got on the ear, but before 
he got to Dunloring he was drunk, and when he got to Herndon, 
where I got off, he was in the seat back of me, and I do not know 
whether he was asleep or whether he was so far gone that he could 
not sit up, but he was lying down in the seat.” He had not taken 
anything to drink on the train as far as witness knows of. W itness 
was in the seat just in front of him, in the smoker. He sat there 
in the same seat all the way to Dunloring. When he entered 
the car he was on the opposite side of the car and directly opposite 
witness. He moved over into the seat back of witness. He was 
not disagreeable, and there were a number of times witness had 
seen him on the car when he did not know he had gotten anything 
to drink, when he has been disagreeable with the conductor and 
passengers on the car. Witness does not know whether he had 
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gotten whiskey or anything to cause him to he intoxicated before 
he saw him on the car, but he saw him come out of this place and 
come on the car. \\ itness does not think he had taken anything on 
the car because he did not notice, but he was drunk when witness 
got oft the car. Some days ago he saw a young man trying 
111 to persuade two boys to go around the corner with him to 
to take a drink. They looked as if they might be 19 or 
21, he could not tell their ages. They both refused to go. lie left 
them there and disappeared. Witness does not know where he 
went. Afterwards he saw the same three on the car, and saw one of 
these young men go into the closet with this man—that possibly 
is not in reference to this—and he saw them go into the closet. One 
of them did not take anything to drink on the car. Witness does 
not know that the other two took a drink but they disappeared 
together and came back, and on that occasion the man who was 
trying to persuade them to go around the corner was intoxicated 
before he got to llerndon. and the young men were not. 

“Mr. Tobriner: Your Honor, 1 move that that be excluded. 

The Court: I think that will have to go out. I do not see any 
connection between that and these two places. 

Mr. Lambert: But he says he saw the men go into one of these 
places. 

The Court: He said that the man went around the comer.” 

By Mr. Lambert: 

“Q, Did he say what they were going around the corner for? A. 
He said he was going to take a drink. 

Q. You did not follow him around the corner? A. No, sir. The 
whole three of them disappeared. I think the two young men got 
on the Great Falls car. When I got on the Bluemont car these other 
men were on that car. 

Q. Is there any other place around the corner, any saloon, ex¬ 
cepting these two places? A. None that I know of. 

Mr. Tobriner: Does that all stay in, your Honor? 

The Court: No. That all goes out. I will give you an exception, 

if vou care to take it. 

«/ 

Mr. Lambert: I do not care to take it, your Honor.” 

Witness has seen very little drunkenness or intoxication at the 
station or terminal of the Washington & Old Dominion Railway. 
Witness has one boy who attends school at Herndon. 

Cross-examination. 

By Mr. Tobriner: 

W itness has been in the real estate and farming business at Hern¬ 
don, Va., ten to twelve years. Most of his sales are farming lands. 
Has no connection with the plaintiff. Receives no accommodation 
from them except what he pays for. In regard to this case the first 
man he spoke — was Mr. Davis, the general freight agent, 
112 about two months ago. WTtness approached him, then Mr. 
Emmert was the next one, who phoned him in reference to 

9—2894a 
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the matter po.sibly two weeks ago. lie was not subpoenaed but sim¬ 
ply came at their request. Generally speaking he is on principle 
opposed to the use of alcoholic liquor. He voted for prohibition in 
his state at the last election. Drinks occasionally himself. If a 
man goes into a saloon and comes out apparently sober, and half an 
hour afterwards he appears drunk, the witness would suppose the 
intoxicating liquor he took in the saloon had helped him to become 
intoxicated. If he saw a man go into one of these saloons and come 
out apparently sober, and then he boarded one of these cars going 
up into Virginia, and half an hour afterwards appears to be intoxi¬ 
cated, his natural inference would be that that helped him along to 
get drunk. Referring to the incident testified to in his examination 
in chief as occurring bust Wednesday, witness said he did not see the 
\oung man come out of the saloon, but he heard him insisting upon 
the two young men going around the corner and taking a^drink. 

1 hat was last Wednesday, he believes. He saw that young man 
come out of one of those doors, one of the two doors there. He 
came around the corner. W itness was on the opposite side of the 
street, over next to the Capital Traction building. He picked up a 
Iwisket that had some packages in it and went up next to the Capital 
Traction Company and took the Bluemont Junction car thinking 
it was the car that was going to Leesburg, and the next car came in^ 
—that was a Bluemont Junction car. and the next car, the four 
o’clock car, was a double car, that is two cars. Witness called the 
attention of the party who was standing there to this young man 
and said Now we will notice, he is undertaking to take the Wrong 
car, and he looked apparently as if he w’as sober. W hen witness 
got on the double car, the Leesburg car, this man came in and sat 
down oil the opposite side of the car, the same car witness was in. 

I he man was alsmt 2^ or 30. It takes from twenty to thirty 
113 minutes to get to Dunloring. Up to Dunloring he sat on the 
opposite side of the car from witness. About the time tliev 
got to Dunloring, or just a little before, somewhere possibly around 
Falls Church or Dunloring he changed. He was in the seat liehind 
witness possibly five or ten minutes. Does not know just what point 
he changed seats. W as not watching the man particularly and did 
not have his eves on him all the time. Does not remember who w^as 
sitting with him during the first part of the trip. Mr. Rittenour is 
the name of the man whose attention he called to the young man. 
Witness saw lie was urging these two young men to go*around the 
comer but they did not want to go, and witness simply called Mr 
Rittenour s attention to the fact that they had been in this barroom^ 
and that was not the first time lie had seen this voung man in that 
condition on the car. And he called Mr. Rittenour’s attention to 
this young man on this occasion because he had seen him ask two 
other young men to go around and get a drink. Will not say posi¬ 
tively that that young man had had no drink from the time he got 
on the car until the witness reached Dunloring. It would have been 
possible for the man to have a bottle of intoxicating liquor in his 
pocket or in his basket, and to have partaken of it while on the 
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train without witness knowing it, and it would be possible that he 
had gotten it at some other place than these two saloons. 

By Mr. Tobriner: 

Q. \\ here did you go after you left here? A. I went to mv 
home. 

Q. Didn t you go from this court room to a wholesale liquor estab¬ 
lishment on Pennsylvania Avenue and purchase a bottle of Oronoco 
whiskey just before- 

Mr. Lambert: I object to that, if the Court please. 

The objection was sustained. 

Mr. Tobriner: If your Honor please, I make the offer, and I pro¬ 
pose to follow it up so that we can get the record straight by show- 
ing that this witness, after he left the court room yesterday evening, 
went, to a wholesale liquor establishment known as the Oronoco, 
where they sell this Oronoco whiskey, purchased a pint of whiskey, 
put it in his pocket, and from there he went up to Harvey’s Cafe and 
drank a cocktail; that he left Harvey’s and went to the rail- 
114 way station of the Washington <fc Virginia Railway Com¬ 
pany and there took the train for Virginia. I submit we 
have the right to ask him whether, under those same conditions, it 
could not Ik? charged that he appeared intoxicated when he got to 
Dunloring, and whether, after having taken the cocktail which he 
drank in Harvey’s, it could not be ascribed to the cocktail which 
he drank in Harvey’s.” 

V hereupon the Court overruled the foregoing offer made by coun¬ 
sel for the defendants, to which the defendants dulv excepted and 
the exception was noted upon the minutes of the Court. Witness 
further testified that he did not see this young man take a drink 
in one of those saloons. Apparently he was not intoxicated when 
he came out of the saloon and came around and picked up his 
basket and went back to take the car that goes to Bluemont Junc¬ 
tion. The car was standing under the shed. He came into that 
space where the tracks are to take the car. Witness thereupon testi¬ 
fied that a certain photograph shown to him is a fair picture, and 
it represents the situation there of the station and the saloons, and 
it was marked “Defendants’ Exhibit A” for identification. He went 
underneath the shed shown on “Exhibit A, for identification.” 
That was the incident which occurred last Wednesday. 

Q. And you called the attention of Mr. Rittenour to that man 
because he was the man whom you say had attempted to induce 
two other young men to take a drink some time prior to his coming 
in to take this car. Is that right? A. Yes, sir. 

Q. You testified on page 252 as follows: ‘Some days ago I saw 
a young man trying to persuade two boys to go around the corner 
with him to take a drink.’ Is this the same man? A. Yes, sir; I 
suppose so. 

Q. That, you referred to as being there on last Wednesday? A. 

I think it is, sir. 

Q. ‘They looked as though they might be 19 or 21. A. I could 
not tell you their ages. They both refused to go. He left them 
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and disappeared. I don’t know where he went. Afterwards T saw 
the same three on the car, and I saw one of these young men go 
into the closet with this man—that possibly is not in reference to 
this—and I saw them go into the closet. One of them did not take 
anything to drink on the car. I do not know that the other two 
took a drink, hut they disappeared together and came back, and 
on that occasion the man who was trying to persuade them to go 
around the corner was intoxicated l>efore he got to Herndon.’ 

Mr. Lambert: That was all stricken out by the Court, but I as¬ 
sume now it goes in. 

Mr. Tobriner: T am willing to have it go in. 

Mr. Lambert: All right. 

Bv Mr. Tobriner: 

% 

115 Q. You testified a few moments ago that the man whom 
vou saw on this Wednesday incident, and whom vou saw 
come out of Wardell’s saloon, and to whom you called the attention 
of Mr. Kittenour because he was the same man who had attempted 
to induce these two young men to take a drink. That is right, 
isn’t it? A. Yes. sir. 

Q. You testified also this morning that that man got on the car 
and sat opposite to you. and then lie came and sat behind you, 
and that lie had had no opportunity—that he had not taken any 
drink so far as you saw? A. Yes. sir. 

Q. What do you mean then by testifying on page 252, as T have 
just read to you, and of also testifying there: ‘ Afterwards T saw 
the same three men on the car. and T saw one of these young men 
go into the closet with this man—that possibly is not in reference to 
this—and T saw them go into the closet. One of them did not take 
anything to drink on the car. T do not know that the other two 
took a drink, but they disappeared together and eanie back, and 
on that occasion the man who was trying to persuade them to go 
around the corner was intoxicated before he got to Herndon.’ How 
do vou reconcile that testimonv with vour testimonv that this man 

% • • i 

was by himself, that you had him under observation all the time, 
and he only shifted from the seat opposite you to the seat behind 
you? A. T did not say he shifted from the seat opposite me to 
the seat l>ehind me. T said he moved from the seat. I remember 
that they went back. Mv supposition.—if I said I saw them go 
into the saloon, that was incorrect. I did not see them go into the 
saloon, but T supposed they had gone into the saloon. After they 
disappeared from the opposite side of the car from me he came 
back and took a seat next back of me. 

Q. That was all on the same occasion, wasn’t it? A. Yes. I 
think I can explain why T remember it was last Wednesday. When 
I said ‘some days ago’, I thought you were going to object to that 
indefinite date. 

Q. Yes, go on. A. Because you said it had no right, to go in. 
His Honor ruled on that point. I have forgotten just what the cir¬ 
cumstances were, but then I remembered it was Wednesday. 

Q. Then you remembered it was Wednesday? A. Yes, to the 
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actual day. I said at first it was some days ago, and then there 
was some question, and I do not remember now what that question 
was. 

Q. So this Wednesday incident was the only incident you were 
testifying about; is that right? A. In that case it is. 

Q. How is that? A. In that particular case it is; yes sir. 

Q. What do you mean by ‘that particular case’? A. That young 
man you are referring to. 

Q. On page 246 you say this: ‘Well, after leaving Washington I 
cannot say that I have seen many intoxicated people, what you 
would call drunken men coming out of these saloons, but I have 
seen people coming out of there, and after taking the train, or 
getting on the train, about ten or fifteen minutes after, they had 
become intoxicated. They came out of those saloons.’ Did you 
mean to intimate, by your testimony, that these men had become 
intoxicated by reason of anything they had obtained in those 
saloons? A. As I stated a while ago, they possibly did not drink 
enough in those saloons to become intoxicated, and they had possi¬ 
bly drunk at other places like you say I did yesterday and finished 
up at those saloons. 

116 Q. That was a fact, wasn’t it? A. Which? 

Q. What I was asking you about? A. Yes, that is a fact. 

Q,. You would not want anybody to assert that you got drunk 
on the cocktail you drank in Haney’s, would you? A. If I had 
gone into Wardell’s and Carr’s and finished they could have given 
Warded and Carr the credit for it, but I didn’t go in. 

Q.. But suppose as you did do, you had bought that pint of whis¬ 
key at the Oronoco place and then gone up to Harvey’s and got 
that cocktail, and then when you got on the car of the Washington 

& Virginia Railway at the corner of 12th and Pennsylvania- 

A. No, T didn’t either. 

Q. Which way did you go home? A. I went home on the Wash¬ 
ington <fc Old Dominion. 

Q,. (Continuing:) And you had drunk a part of your pint of 
whiskev on the car on the train going up and had gotten drunk 
after that, you could not ascribe your getting drunk to Harvey’s 
place, could vou?” 

Witness further testified that he had never seen men coming 
out of these two saloons that were drunk. “I have seen men com¬ 
ing out of there that showed they felt the effects of drinking whiskey 
that they had drunk, but T have never seen drunken men, what we 
call men that were drunk enough to show that they were drinking, 
or might be disagreeable, coming out of those saloons. I have 
seen men on the train, as I have testified, before that, in the past, 
going on the train, and I have seen them coming out of there within 
the last two years. * * * I have seen them drinkmg on the 

train. I don’t know where else they might have had it. I only 
mention where they came from and what I saw on the train after¬ 
wards. It is a very frequent occurrence to see men on these trains 
drunk. Where thev got it is another question.” Witness does not 
know anything about th-t. He is only telling what he has seen. 
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Witness used to use the Washington & Virginia road. Doesn’t 
remember seeing any drunken men on there. Witness has traveled 
over the plaintiff’s road, bought tickets from them, and shipped 
freight over the road. Outside of that does not know that he has 
^4 business dealings with them. There are questions 
11/ which come up, as one of the citizens of Herndon, he has 
. "ill* them. lias not had any business dealings with the 
*' ®j®hington Old Dominion Company other than as a passenger 
and shipper. lias no connections or relations who are connected 
with the road. Has known Mr. Davis for a year and a half or two 
years. He is no relation, by marriage or otherwise. Has known 
Mr. Emmert personally about a year. Knows some of the em¬ 
ployes the agent at Herndon for 14 years. Knows him better 
than Mr. Emmert, and so far as officials of the road are concerned 
he does not know that he knows them. Is not a stockholder. Has 
sold land to the railroad company. Has not rented any land to it. 
Has lived at Herndon three years. Has been riding on that track, 
steam and electric, altogether since 1902. Does not know whether 
the Warded and Carr saloons were located there in 1902. His 
observation that the saloons were there has been since the road was 
electrified and after they built into that point over the Aqueduct 
Bridge. Doesn’t know whether the railroad station was there first 
or the saloons. The trains have toilets. Does not know that the 
young man of whom he has spoken got up and went into the toilet. 
Wants to correct the statement of yesterday that he saw them go 
into the closet. He did not see them go into the closet. They dis¬ 
appeared from the opposite side of the car. Does not know why 
he said lie saw these young men go into the toilet. They were 
sitting on the opposite side of the car from him and they went back 
in that direction. His supposition was that they went into the 
toilet. There i? a possibility that he might be mistaken in some 
other regard. 

Whereupon the plaintiff, further to maintain the issues upon its 
part joined, produced as a witness Isaac R. Hitt, who being duly 
sworn testified in substance as follows: By Mr. Lambert: Direct 
examination. Is an attorney at law and resides at 1.489 Newton 
Street. A\ ashington, D. C. Has had <jiiite a little experience in 
118 travelling over the plaintiff road. Has a country place at 
El Nido, Virginia, about six miles out. At least half a dozen 
. ^ 1^ ci. seen people under the influence of 

liquor coming out of the Wardell and Carr saloons. Has seen them 
come out of those saloons what he considered intoxicated, going to 
the platform and boarding the car, and making disturbances on the 
car afterwards. Has seen the conductor on the car put one man off 
for being intoxicated, who had come out of these saloons. Remem¬ 
bers one case last summer when he saw a man come out of the 
saloon. He came to where some ladies were sitting and tried to get 
into conversation with them, and he was making himself obnoxions. 

A lady with two children in this particular case. Between the first 
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of May and the first of October used the road daily, morning and 
evening, except Sundays, not always on Sundays. 

Q. Have you heard or known of general complaints or protests 
against the proximity of these saloons to this station? 

To this question counsel for the defendant- objected on the ground 
that it called for hearsay evidence. The Court overruled the objection 
and counsel for the defendants duly noted an exception which was 
entered upon the minutes of the Court. 

A. I have. 

Mi. Tobriner: I make the same objection, and the same ruling, 
I suppose, and the same exception follow? 

The Court: The same ruling and the same exception; yes, sir. 

e or six right now up to last year. In addition to 
being a practicing attorney he holds the position of United States 
Commissioner of the District of Columbia. 


Cross-examination. 

By Mr. Tobriner: 

Witness is somewhat familiar with the location of the railroad 

Sr** j 6 ”?*.i that the picture marked for identification 
Defendants Exhibit A” is a fair representation of the location of 
the terminal station and these two saloons. The man he saw put 
ofl the car was a white man. He was put off right there under the 

i-m • e< ^ 1 , t- he y placed there. It was as the train was start- 

lid mg; the bell rang, and it was just before the car started 
Was put oft by the conductor of the car. The man was 
drunk. He boarded the car just a few minutes before it started. 
He had come from around the corner and had come out of one of 
those saloons around the corner, staggering, and went right to the 
car and got aboard as best he could. As witness recalls it, it was 
t e first saloon nearest the station. Witness was standing at the 
corner which he marked “H” upon the photograph, right at the 
foot of the steps. \\ itness was on the sidewalk. The man' was down 
boarded the car on the east side. This car was what they 
call the bridge car. This was last summer, in July or August. His 
impression was that it was in the middle of the summer. Witness 
was on the same car this man boarded. Witness stayed on the car 
and he was put off. Witness said that he, witness, boarded the car 
going to Great Falls. The man in question took up the whole side¬ 
walk pretty near in his walking. Has not a bit of feeling in this 
case. He could not walk straight. One characteristic of an intoxi¬ 
cated man is that he would take up most of the sidewalk when he 
walks, and witness would say he was intoxicated. If he was suffer¬ 
ing from vertigo he would fall. Noisiness is another unnatural 
condition caused from drunkenness. Profane language in the pres¬ 
ence of ladies, and other conditions he has been a witness to on the 
cars, f moking in the car while the car was going, in the presence 
of ladies, by men under the influence of liquor, conduct unbe- 
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coming a gentleman. Those are conditions that help to determine 
whether a man is drunk or not. 

Cross-examination. 

By Mr. Bell: 

He did not see the man wdiile he was in the saloon. This was 
not the same man he saw trying to scrape an acquaintance with the 
lady. Saw that man come out of the saloon nearest to the depot. 
He did not see him go in the saloon. Has seen men go in both of 
them. Did not see him while he was in there. Has seen men 
120 probably half a dozen times in the past year, intoxicated, 
come from both saloons, part from one and part from an¬ 
other. Did not see these men go into the saloons nor while they 
were in there. Merely saw them come out. 

Redirect examination. 

By Mr. Lambert: 

During the last year or two very frequently he has seen men get¬ 
ting off the car and then run over to the saloon. lie does not know 
what they did. They would come out. He has seen them come 
out and take the Capital Traction car. A numl>er of cases the rea¬ 
son he has seen them, he often, and nearly every day, when he 
goes in on the car, stops over at the drug store or to Mr. Koesters 
to use the phone and notify his office that he was in town and coming 
right dow*n, and by doing that it has come under his observation 
without trying to see these things. These were people who had come 
in from the country. Has seen it in the mornings and in the even¬ 
ings. They w’ere not drunk. IItis no connection with the Washing¬ 
ton & Old Dominion except as a passenger. 

Recross-examination. 

Bv Mr. Bell: 

Has heard a great many complaints about the station and termi¬ 
nal facilities of the company, and about their schedule. He w'ould 
not be a bit surprised if it would be a hundred. He considers the 
facilities at the station, as a matter of fact, very good, and as far as 
carrying passengers to and from, very fair. Has heard complaints 
about the overcrowding of cars—not more so than on the Capital 
Traction Company. Has heard in a general way complaints about 
the condition of the waiting rooms of the station. Has heard com¬ 
plaints about the headway between trains, being an hour apart. 

Recross-examination. 

By Mr. Tobriner: 

Has been in these saloons for the purpose of getting liquor, and 

also to use the toilet. There are proper toilet facilities now at the 
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station. There did not use to be. Has never taken a drink 
121 in that saloon. Got a half pint of whiskey for medicinal pur¬ 
poses for his family. The toilet facilities at the station are 
very fair since last summer. The men's toilet is back of the waiting 
room and now they have a new waiting room where an old stable 
use- to be, and of course the ladies’ toilet is in connection with tlie 
ladies’ room there. The men that jumped off the train and came 
into these saloons in the morning, to take the Capital Traction car, 
are all working men and business men. Does not know what they 
went into the saloons for, whether for toilet facilities or other accom¬ 
modations. The same conditions exist on the way out. Could not 
estimate how many men he has seen go into these saloons. It may be 
one or two hundred in the summer time—a great many. Could not 
say positively whether he saw these men going into the saloons after 
the toilet facilities were fixed in the station. 


Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a witness George C. Loomis, who being duly 
sworn testified in substance as follows: 


Direct examination. 


By Mr. Lambert: 


Is in the lumber business at McLean, Va., maybe it will be two 
years this coming April. That is on the Great Falls Division. Has 
a wife and five children. 


Q. Do you know of any general complaints against the proximity 
of the saloons of Wardell and Carr at the terminal of the Washing¬ 
ton & Old Dominion Railroad at 36th & M Streets? 


To this question counsel for the defendants objected, and the ob¬ 
jection having been overruled by the Court an exception was taken 
which was duly noted upon the minutes of the Court. 

A. Yes, I have heard a great many objections to those saloons 
there.” 

Has used that road almost every day. Either himself or some of 
his family use the road every day. He has noticed men coming, in 
an intoxicated condition, out of the saloon next to the ticket office, 
the first saloon that you come to turning the corner. Wardell 
122 is the name of it. Residents up along the line who live at 
McLean and beyond McLean, very frequently he has seen go 
in and come out waiting for the cars, and get on the cars and go out, 
and witness has been on the cars with them. Very frequently he 
has observed instances where those men were decidedly under the 
influence of liquor, talking in a boisterous manner, and oftentimes 
using profane language on the cars, to his disgust decidedly, of 
course, more so to the ladies who were in the car. There are no 
toilets on those cars. That is the Great Falls Division. Witness 
thinks the company runs one train, an early car, that has a toilet, 
but the other cars, the ones that are painted yellow, have no toilets. 
They are the old cars. Cannot say that these people he has seen come 

10—2894a 




74 


PATRICK F. CARR ET AL. VS. 


out of the saloon in this condition conducted themselves there in 
any objectionable manner, just appeared to be men who were under 
the influence of liquor, if that is an objection, but on the cars they 
used to talk a great deal in a maudlin manner, and oftentimes used 
profane language on the car. His children and many other children 
use that line for school purposes. 

Q. Have you heard any general complaints alxnit these conditions 
affecting the school children's use of the line? A. Yes, I have heard 
some talk of the people who live out there. 

Mr. Tobriner: We object to that, your Honor. 

Mr. Lambert: General Complaints. 

The Court: I think if the Court has made any mistake in ad- 
mitting that kind of testimony, it is pretty well imbedded in the 
record. 

Mr. Bell: This is an entirely different question. 

Mr. Lambert: No, general complaints as to school children. 

Mr. Tobriner: 1 move that the latter part of the answer be stricken 
out. 

The Court: I deny the motion to strike out and give you an ex¬ 
ception. 

Thereupon counsel for the defendant noted an exception which was 
duly entered upon the minutes of the Court. 

Cross-examination by Mr. Tobriner: 

Have no transactions with the line only as a passenger. He 
handles lumber in a wholesale way, not over that line, but through 
other mills. lie does not use them for freight purposes. Several 
days ago he was first spoken to about being a witness in this 
123 case. He had a phone call to stop in the ofliee that Mr. 

Hester wanted to see him, and he went up there this morning. 
Mr. Hester is connected with the Washington Old Dominion 
Railway Company. Had not advised them before this morning of 
the substance of his testimony. Did not know what Mr. Hester 
wanted him for. He left word at his house to call him up by phone 
and he did so. He was in there, and this morning witness was walk¬ 
ing down the street and he was at the window and called him. Did 
not know he was to be called as a witness before this morning. Right 
immediately around McLean there are 50 or 60 houses, right what 
you would call in McLean. McLean is the largest station on the 
Washington A' Old Dominion line. The people he has testified to 
were people who lived in that neighlxirhood and beyond, farther up 
towards the Falls, and over in Lewinsville. They all come to Mc¬ 
Lean and get on the cars. They are all residents of Virginia, and 
Virginia is dry now. Has no use for liquor, does not use it at all. 
He is opposed to saloons on general principles. Last summer and 
fall more especially he recalls having seen intoxicated persons come 
out of Wardell's saloons. Last night when he went out on the car 
there were a couple of men on the car who were under the influence 
of liquor who he noticed coming around the corner. Could not say 
either of those two men went into the saloon there, but while he 
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was waiting for the car these two gentlemen went in—that is, they 
went around the corner, then they came back and took the same 
car witness did. lie knows they had had something to drink. Can¬ 
not say how long before they went around the corner they had had 
anything to drink. It would not be a warrantable deduction that 
they had had any liquor in those saloons, that that was the only 
liquor they had got. lie noticed the fact, however. He has travelled 
on a great many railroads in the South, not as a commuter. Wher¬ 
ever lie has been he has seen lots of drunken men on trains, 

124 in the South where he came from, in North Carolina. He 
has seen drunken men in railroad stations. Has seen in¬ 
toxicated persons come out of other saloons besides Wardell’s. Has 
seen a great many drunken men in the South, in North Carolina 
and South Carolina. Has seen a great many come out of Wardell’s 
and the other place, last summer and fall, men who were under the 
influence of liquor. He gauges that a man is under the influence 
of liquor when he is mellow, limber, walks in an unsteady way, and 
is given to talking a great deal, and who oftentimes uses obscene 
language and profanity. Does not know whether those men have 
been in those places to ask for liquor and been refused it because 
of their condition. Can not say what their condition was before 
they went in. If he had seen these men he was testifying about a 
few moments ago come out of the saloon, and had not observed them 
before, lie would have said they were intoxicated by reason of hav¬ 
ing been in that saloon, that they had gotten liquor in there. In 
other words, that made him in that condition. Does not know what 
the condition of the men was before they went in. Has never been 
in these saloons. Witness says he has seen men come out of these 
establishments under the influence of liquor every day. Has seen 
several hundred instances of men who come in and out. Could not 
say he has seen 200 men, but has seen some men go in and out of 
those places at different times during the two years, under the in¬ 
fluence of liquor but not necessarily intoxicated. A man becomes 
intoxicated when he gets so much that it disturbs his normal con¬ 
dition, interferes with the exercise of his natural faculties,—then 
he is drunk. Does not mean to say that he has seen 200 men come 
out of there drunk. A man may take a drink or two and still be 
normal and be a gentleman. Speaking of those cases that would be 
cause of complaint; the mere fact that those men drink there at this 

place, and then get on the cars, is a cause of complaint, by 

125 especially the ladies who patronize those cars, although a 
man might be in a condition that he would not be objection¬ 
able to witness but would be so to the lady passengers on the cars. 
Those complaints he has heard frequently. That is the degree of 
intoxication in regard to which he has heard a great many com¬ 
plaints among the ladies. Witness himself might not complain 
against a man unless he rendered himself very objectionable. He 
has seen in the two years he has been out there, the same men in and 
out during different months, different weeks, and so on. Should 
say, counting them all, counting all those instances, among many 
of the men a number of times, it would run to several hundred. 
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Those several hundred instances he speaks of within the two years 
time are instances of men being under the influence of liquor that 
he has seen go into or come out of that saloon. Tie has often seen 
them go in the saloon, then get on the Capital Traction car himself, 
would not see them come out. Then he has seen men come out that 
he did not see go in, and go out on the Old Dominion line on the 
same car that he was on. They were usually talking pretty loud, 
and maudlin talk, and very frequently using profane language. 
That is the part that is more especially objectionable to him. Has 
heard them use profane language not more than half a dozen times. 
Has seen them in a maudlin condition more times than they have 
used profane language. 

Cross-examination bv Mr. Bell: 

Has heard general complaints about the accommodation around 
the terminal and about the waiting room. Has heard complaints 
about the schedule out as far as he lives not being frequent enough, 
and about the crowding of cars. Thinks that Terrell is the name of 
the man he has seen come out of these places in an intoxicated con¬ 
dition. He lives at Lewinsville. He is a carpenter. Does not 
come in every day. a good deal, though, more in summer than in 
winter. Tt was last fall he saw him come out of one or the other 
of these places. Has observed him a good many times com- 
12G ing out of one or the other of these places, and in fact has 
been on the same car with him going out. Saw him several 
times go into these places. Did not see him while he was in there. 
He has seen a man by the name of Shreve come out of these places 
under the influence of liquor. He told witness he lived beyond Mc¬ 
Lean. out about between there and Great Falls. Only saw him once 
come out of the saloon. 

R ed i rect exami nation : 

Is not connected in any way with the railroad company. 
Recross-exami nation: 

Mr. Shreve was not much intoxicated when he saw him come out 
of the saloon, nor Mr. Terrell. Mr. Terrell is a perfectly honest, 
good citizen. He is a carpenter by trade. The other man he does 
not know what his business is. They are good people. He imagines 
tho\ vent in to get a drink. That is the only reason he could see 
why they would go in. They were both pretty mellow on the car. 
He means by a man being mellow, when he is talkative, has enough 
in him to make him talk too much, and maybe would entertain his 
fellow passengers and laugh loudly, and things like that; maybe use 
a little profane language to embellish the story. Tie has known 
men to be profane who were not drunk. Roth of these men, Shreve 
and Terrell, used profane language. They might use profane lan¬ 
guage when they were sober. They might use some little profanity 
when talking generally to someone. Some men are addicted to the 

use of profanity when they are rot drunk, even in social entertain¬ 
ments like a poker game. 
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Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a witness John N. Follin, who being duly 
sworn testified in substance as follows: 

Direct examination: 

He is a justice of the peace and resides at Fairfax, on the Wash¬ 
ington & Old Dominion Railroad. lias lived there since 

127 September 4, 1912. Has had occasion to use the Washing¬ 
ton & Old Dominion Railway line at 30th & M Street pretty 

considerably. Does not travel every day, but probably averages 
once of twice a week; sometimes maybe more than that. Has 
heard general complaints as to the location of the saloons of Warded 
and Carr in proximity to the Washington & Old Dominion ter¬ 
minal. Question and answer objected to and exception noted. Has 
had occasion to observe people under the influence of liquor coming 
out of either one or both of those saloons. Has seen men come 
around the corner that he considered drunk, board the cars, and has 
had to put them off the cars. His jurisdiction as an officer in Vir¬ 
ginia extends over Fairfax county, through Alexandria county, in 
order that he may hake care of just such cases. This has occurred 
quite frequently. Has observed improper conduct, on the part of 
men coming out of these saloons in an intoxicated condition, around 
the terminal but once that he can remember particularly. On one 
occasion there were two men—last fall sometime—that came from 
around the corner, and they were both drinking pretty freely. 
They lioarded the cars there and before they passed over the bridge 
they were swearing and using vulgar language. He had no juris¬ 
diction until they crossed the bridge. At that time he said to them. 
“Gentlemen, I hope you will he orderly and refrain from swearing 
and using vulgar language.” The remark to him was, “We paid 
our fare, and be damned if T don’t ride to the end of where T go.” 
That was about the remark, and a request from them to know his au¬ 
thority. “Now, gentlemen.” he said, “T hope T will not have to ex¬ 
ercise my authority, but T will he able to show you better than T can 
tell you.” (The dialogue was objected to by counsel for the defend¬ 
ants.) The witness then proceeded, and said he was just coming to 
the point that he wanted to make there. They passed Mackey’s 
Station: at that time they were swearing and there were 

128 ladies standing in the rear of the car. they could not all be 
seated, who could hear all they said, and when they reached 

the other station, he does not know exactly what station that was, he 
pulled the hell cord himself, their actions became so obnoxious, and 
he took one and shoved him off the car and the other one made an 
attempt as if he was going to strike witness, and he got him and 
hurled him around and shoved him off part of the way, but he 
caught the rails on either side and witness said to the conductor who 
came hack, “pull that hand loose.” and he took his hand loose and 
he shoved him off the car. Then they invited him off the car. and it 
is not necessary to go over that. He went down, as he should not 
have done, and they did not seem to have any further business with 
him. There has been complaint made to him all the time by both 
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ladies and gentlemen about the proximity of those saloons. There 
seems to be a great many school children ride upon the line. A 
great many ladies have complained about these saloons. 

Cross-examination by Mr. Tobriner: 

The complaints are all, or most of them, with respect to the con¬ 
duct of people residing in his state. Has been a justice of the peace 
in \ irginia for 32 years. Cannot say that he is opposed to alcoholic 
liquor as a matter of principle. Uses a little sometimes himself, but 
very seldom. Has seen drunken men come out of these saloons. 
On the 24th of December last, at night, there was a lady oil the 
platform shivering and seemed to be almost crying. He went into 
the saloon as she requested and found a man standing at the south 
end of the counter leaning on the counter as if he was intoxicated. 
He delivered his message and walked out, and in a few minutes he 
came out and walked around on the platform where his wife was, 

and made use of an expression to her that was rather- She took 

him and boarded the car and went away. That was on the 24th of 
December last. They lived about a mile and a half from Great 

Falls. The two men that he had the altercation with after lie 
129 got over into Virginia when he put them off the car came 

from the east around the southeast corner of 36th & M Streets, 
then turned to the left, to the north. After having had the diagram 
on the blackboard explained to him the witness said they came from 
the west to the southeast corner of the building, then they turned to 
the left and went north to the platform and boarded the car. Wit¬ 
ness was standing up here on the platform marked “F” on “Defend¬ 
ants Exhibit A” for identification. They came around the corner, 
and as they came around he noticed them staggering and using pro¬ 
fane language to each other as they passed. He could see them— 
nny one standing in that position that he showed there can see any 
one passing around the corner. They were very near the corner, he 
could not say how much. Cannot say whether they came out of 
the saloon or not. Those were the men he had the altercation with. 
Does not know where they got their liquor. He did not see them 
take a single drink. 4 he office of justice of the peace in Virginia is 
a fee office. His office is located at Fairfax, on the Washington & 

. _ Failw a\« now. It has heen for years on a farm there 

a mile or two away, and he used to be there, but he moved to Fairfax 
on the V ashington & Old Dominion Railway. He also has police 
power, which is entirely separate from the office of justice of the 
peace. He was appointed a special officer by Judge J. V. T. Thorn¬ 
ton of the circuit court of Fairfax county/ Judge Thornton gave 
him jurisdiction in both counties, the county of Fairfax and'the 
county of Alexandria. The Washington and Old Dominion Rail¬ 
way Company in a sense were instrumental in getting him that 
position. They had had bad order when that road touched the 
Washington Electric Railway people’s land up there, and the railway 
officials at that time said to him, “We cannot have any order along 
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this line/’ they said “Our conductors may put them off the 

130 car, and that is as far as their jurisdiction goes, to put them 
off, and that the drunks would come in.” That had nothing 

to do with this end of the line at all. He accepted that in the first, 
place without any fee at all. He felt it his duty as an officer to try 
to keep order, and he wanted to see good order. He hardly knows 
whether you would call it a salaried office, or a fee office. The rail¬ 
road company has asked him to be at the Falls on special holidays 
and during the summer season when there is any large assemblage 
there. To be there and use his office if it was necessary, and they 
pay him per diem, and in furtherance of that police duty he rides 
back and forth on the cars, and he has power to arrest under that 
appointment. If an arrest occurs in Alexandria county he hikes 
them before the Police Justice, who is Judge Finney, and if it occurs 
in his judicial district he tries them himself, so that he makes the 
arrest and tries the case. He has been drawing compensation from 
the plaintiff ever since they built the road to the Falls, approximately 
in 1005 or 1906; preserving order on the cars is about all the employ¬ 
ment he has with the plaintiff. Has no employment with the com¬ 
pany in regard to this case. He had some other duties to perform 
besides this particular case. They called on him to go on the Blue- 
mont line on several occasions, and he was paid for that. Whenever 
his services have been given they have been paid for. Has not 
been to get witnesses in this case. Has not gotten witnesses for them 
in this case. He has been around here from the time this case was 
called. He expects to be paid the usual witness fees for the time 
he has been here. Does not expect to be paid in excess of the usual 
witness fees. Does not make any difference in the world in regard 
to his fee how this case goes. Never was in either of these saloons 
except the one occasion on the 24th of last December. That man’s 
name was Monroe. He lives at a different place from where 

131 he lived at that time. Witness believes he has moved. He 
lives now a mile and a half, or mayl>e more, would not be 

positive, northwest from Great Falls, north from the terminus of the 
line. He liven in the house called the Daly property. His general 
occupation is hauling railroad ties, or lumber, or different things. 

Redirect examination. 

Bv Mr. Lambert: 

Q. Mr. Follin, coming back to the occurrence which you spoke 
of, going in and finding this man in this saloon, at the request of 
his wife, I will ask you whether he was drinking any liquor at the 
time you went into the saloon to try to get him out? 

To this question counsel for the defendants objected on the ground 
that was not proper redirect examination, which objection was over¬ 
ruled by the Court and an exception reserved by the defendants, 
which was noted upon the minutes of the Court. 

A. My recollection of it is that he was standing at the counter, 
leaning over the counter, with his hand on a glass or near a glass. 
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I did not see him take a drink at all, but as I remember it now it 
appeared to me to be beer instead of whiskey.” 

Witness simply delivered his message and walked out, and he 
came out. 

Q. What condition was he in when he was standing up in front 
of this counter in the way you have described, as you observed it? 

To this question counsel for the defendants objected as improper 
redirect examination, which objection was overruled by the Court 
and an exception reserved by the defendants and duly noted upon 
the minutes of the Court: 

A. I considered him, from his manner, as intoxicated. Of course 
there are degrees of intoxication. 

Witness’ recollection of it is that the glass was partially empty but 
he is not sure. 

Recross-exam i nation. 

By Mr. Bell: 

He thought the liquor in the glass which was in front of the man 
in question was beer, but there are other liquids that have the color 
and appearance of beer. Did not see the man before he went 
132 in there, but saw him after he came out for five or ten min¬ 
utes. Ilad no conversation with him. His wife was talking 
to him. The evidences of intoxication which witness said he pos¬ 
sessed were, he walked in a very weak-kneed kind of a way; he 
seemed to stagger about; that was about all, except his conversation 
to his wife; that witness did not think a sober man would use 

Q. W hat was the character of that conversation? 

To this question counsel for the defendants objected on the ground 
that the conversation was had out of the presence of the defendants. 
The objection was overruled by the Court and the defendants there¬ 
upon reserved an exception, which was duly noted upon the minutes 
of the Court. 

A. She said something to him about going home, and he said 
“why the hell don’t you go home.” That was just the words he 
used. 

Has heard sober men use that kind of language to their wives, he 
is sorry to say. It is witness’s opinion that he is excellent to his wife 
when he is sober, but he does not visit them and has not seen them 
together very often. 

Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a witness Benjamin A. Chaney, who being 
duly sworn testified in substance as follows: 

Direct examination: 

He is train starter for the plaintiff road, taking care of the men 
and assigning them to the different things. Has been doing that 
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job for two years. Has worked for the company for six years. Has 
been stationed at the terminal at 36th & M Streets for the last two 
years. Is acquainted with the saloons of Wardell and Carr, and has 
knowledge of a great many complaints from patrons of the road 
objecting to the proximity of these saloons. Has seen people come 
out of those saloons drunk, and has seen them come out full of liquor, 
as you call it, and has seen them get on the cars that way. They 
would walk up to the car and pull themselves up on it just like a 
drunken man would. Has observed them running out of the 
133 saloon and pull themselves up on the car as the car was mov¬ 
ing off. In one case in particular he saw a drunken man get 
hurt that way. Does not know which saloon he came out of, but he 
came out of one of those saloons. Has seen men in that condition 
come out of each of the«e saloons. Could not say that he could men¬ 
tion any special occasion that those people came out of those saloons, 
but it happens most every day. Has seen men go in there sober and 
has seen them go in there drunk. He has been in the saloons but 
does not know that he ever noticed these men drunk. He has ob¬ 
served drunken men conduct themselves improperly around the 
terminal, and he has looked after them and delivered them across 
the street to the officer. That man Turley that Mr. Loomis was 
speaking about, he came out of there on a Saturday evening and sat 
on a bench, and while he was sitting there he just got so he could not 
move. He got paralyzed. On account of these people around there 
the company have had two men appointed, and witness was one of 
them. Another man relieves him in the afternoon, to take care of 
the people going out and coming in on the cars. And witness also 
looks after everything else that is needed around there. Witness 
could not say that he has witnessed evidences of trouble and disorder 
on the cars after they have left the terminal by reason of people 
coming out of these saloons affected by liquor. Witness then testi¬ 
fied: '*1 know 1 have had lots of trouble. T couldn't sav that I had. 
but when I was a conductor on the road I had lots of trouble with 
drunken men. I couldn’t say whether they came out of these saloons 
or not.” 


Cross-examination. 

By Mr. Tobriner: 

These saloons were located where they are now when he first went 
with the company as a. conductor six years ago. Witness came from 
Maryland, and from conductor he was graduated to train starter. 

He is also a special officer performing the duties of special 
134 officer while working as train starter. There are two train 
starters, and they work ten hours a day each, and they are 
both special officers. He receives $75 a month as train starter and 
gets nothing as special officer. They simply combined the offices. 
He sells tickets also. The other man does the same. Sells tickets 
from 4:30 in the morning until 7:30, in the office. After that he is 
on the outside. At 2:30 he is relieved and goes home. They 
change every month, then he goes on at 2:30 and relieves the other 
11—2894a 
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man, and remains on duty until the last ear goes out, about 12 -40 
The oftiee is closed then from 12:40 until 4:30. When he goes on 
duty at 2:30, until 8 o’clock he is on the outside, looking after the 
trains, and there are three other men in the office. Answering ques¬ 
tions put by Mr. Tobriner with reference to the diagram on the 
blackboard, witness said: “M Street deflects towards the northwest 
after it passes the station. Standing on the platform in the station 
by leaning just a little out into M Street von can see Wardell’s saloon 
He could see Wardell’s but he could not see Carr’s, because Carr’s 
sets back further than Wardell’s, about four feet from the line of the 
building. Referring to his testimony relative to drunken men pull¬ 
ing themselves up on the platform, witness testified that the cars 
have vestibules, and these cars would be in the station and some of 
these men would come into the station drunk and pull themselves 
up on the platform. Witness would get them on and get the ear 
awa\. Tie would be at different places on these occasions, had no 
special place to stay. On the occasions when he saw T these drunken 
men pulling themselves up on the platform and boarding the cars 
he was standing right there opposite them, inside the shed. Has been 
at both places, the middle, the back, and the front of the shed on sev¬ 
eral occasions when he has seen drunken men pulling themselves on. 
Some of these men come dow’n and they have got five or ten 
minutes to spare, and they will go around the corner and 
come back in time to get the car. He never stands around 
there and watches one man to see how long lie is standing in the sta¬ 
tion. Cannot recall any particular instance when he saw’ any man 
in this condition attempt to board a car. Cannot recall the names 
of any men he saw attempting to board the car while drunk Some 
of them he knew by sight and some of them lie did not. Tliev w’ere 
regular passengers, mostly from Virginia. He never tried to learn 
their names, had no occasion to learn their names. They were not 
repeatedly drunk. They were offenders on more than one occasion 
Did not try to ascertain who any man was. Some of them he saw 
come out of these saloons, others he does not know where they came 
from. Could not say how many he saw’ come out of the saloons 
Could not name a certain day that he saw’ them. Could not recall 
any special day that he saw them. Could not sav from which «aloon 
the last man he saw there came out of. Couldn’t tell the number 
he saw drunk that came out of there. Saw men come out of there 
who were not drunk. Within the past six years he saw several men 
come out of those saloons who w’ere drunk, and who boarded those 
cars. Mr. King is the agent, and he is boss of the baggage room 
Mr. Graham is the baggage agent. Has seen men go into those 
saloons drunk, or apparently drunk, they were not walking like a 
sober man would. They came down from the eastern portion of M 
Street, and came along and went into those saloons. Could not sav 
whether they got anything to drink in there or not. Has seen 
drunken men come up from an easterly direction, and enter the sta¬ 
tion and board the trains. That happens very frequentlv. Thev 
very seldom come from a westerly direction. Once in a wTiile you 
might see one come up that way. He locked Mr. Turley up * for 
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being drunk. He just called the patrol wagon, had him put in it, 
and sent him up to No. 7. Cannot say anybody else he locked up, 
but he has made several arrests for being drunk. Could not say 
where those people got their drink. Has had fights out there, 

136 but not among the motormen, starters and baggage people. 
When the new Excise Law first went into effect they used to 

lock up sometimes as high as two or three a week. Would find some 
of them in the station and some of them on the benches. Some of 
them he turned over to the regular officer, and as to some he called 
the wagon himself. Supposes that you will find drunken men in 
nearly every railroad station. The nearest saloon east of the station 
is Cook’s, on the corner of 34th & M, two squares from the terminal. 
They are long squares. It is nearly a square from the terminal to 
Mr. Emmert’s office. Prior to his being appointed a starter two 
years ago he was a conductor, and had these disorders on the trains 
right along for six years prior to this time. Some of them would 
have flasks of whiskey and some of them would be full when they 
got on. Mostly on Saturday night they would have that. 

Cross-examination. 

Bv Mr. Bell: 

i/ 

Some of the people who got drunk on Saturday night were com¬ 
muters, regular passengers, and some were not. When he was ap¬ 
pointed starter his salary was $75. He was appointed in 1912, and 
lie was made special officer in the spring of 1914. The other man 
was appointed starter near about the same time, at the same salary, 
and was made special officer at the same time that witness was, and 
there was no increase in salary for either of them, and there has 
been none since his appointment as special officer. Became pretty 
well acquainted with the people on that road during the time that 
he was conductor. The country out there has been built up very 
much since he went with the railroad company. When he first 
went there, there were not more than a dozen houses at Cherrydale, 
now there are 500. There are also more stations. There are be¬ 
tween 35 and 38 stations on the road. There has not been a general 
increase in building at all the stations, Cherrydale is about the only 
place. New stations have l>een created since he became a 

137 conductor for that road, and some houses have been built at 
those stations. Cherrydale is the largest station on that rail¬ 
road. Witness is speaking of the Great Falls Division. McLean 
would he the next largest. Six years ago there might have been a 
dozen or two houses at McLean, now there may he a hundred. 
Spring Hill is the next largest. It looks about the same as it did 
six years ago. There are some stations along the road where they 
put a station and build one house. When he went with the com¬ 
pany six years ago he guesses they carried as many passengers as 
they do today. He does not know about the figures. It does not 
seem to him like there was any difference at all in the number of 
passengers he carried six years ago and four years ago when he 
ceased to be a conductor. Could not say whether the passengers are 
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as numerous now as they were then. The new Excise Law made a 
difference in the number of arrests. Before the law went into effect 
you would send a man up for being drunk, and when he got sober 
they would turn him out, and now if you send him up for being 
drunk it costs him ten dollars to get out. The difference is they don t 
have as many now as they did l>efore. The condition of things since 
the new Excise Law has improved. W hen he was asked by Mr. 
Tobriner something about fights around the station, and when he 
was asked about motormen fighting, he was not asked who was fight¬ 
ing. Witness was now asked who was fighting and he replied, 
“There are two of our men just had a little spat, that was all.” He 
supposes he knew what Mr. Tobriner meant when he asked him 
that question. Witness upon being asked. “Why did you not an¬ 
swer the question frankly?” answered “He did not ask me. He said 
‘motor 10011 ’.” And when the witness was asked the following ques¬ 
tion “And you understood that your oath to tell the whole truth 
covered only just exactly what you were interrogated about?” he 
answerel, “Tie asked me the motormen, and T told him.” “Did Mr. 

Lambert or any of the attorneys on the other side caution you 
138 about answering questions along that line?” Before he an¬ 
swered that question asked by Mr. Tobriner about fights 
around the station he did look at Mr. Lambert. Anderson is the 
name of the assistant starter. They have a man named Isobel 
there. He judges that he was in the fight he was questioned about a 
moment ago. When asked the following question “You say you 
judge he was. What do you know about that?” he answered. “He 
had a little mix-up there one day; that is all.” He was arrested and 
left 85 at the station house. He is still with the company. The 
other man gave his name as John Smith. Does not suppose he was 
a passenger. ITe was not an employe of the road. On another 
occasion two of his men got a little arguing one morning, and had a 
little mix-up. two conductors. Bell and Shertzer. That occurred 
where the conductors turn in at. at the conductor's window, right in 
front of the door. They went down to court and does not know 
what happened. That was about five o’clock in the morning. 
Recalls another disorder of that kind. A man called one of the 
ticket sellers a damned liar, and he went out and smacked him. 


The ticket seller's name was Hammer. He is still with the com¬ 
pany. That occurred down the platform a little bit. Neither he 
nor the man who called the conductor a damned liar was arrested. 
Calling witness’s attention to photograph. “Defendants’ Exhibit 
A” he said the thing out in the roadway which looked like a plat¬ 
form with an upright post on it, is where the crossing policeman 
stands. There are two of them. They are there from eight o’clock 
in the morning until five. After that there is a man there, but he 
does not always stay in the street. 
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hereupon the plaintiff further to maintain the issues upon its 
part joined, produced as a witness Walter C. Shertzer, who being 
duly sworn testified in substance as follows: 

Direct examination: 


Has been a conductor for the plaintiff three years this coming 
June. Has heard general complaints from the patrons of 

139 the road about the proximity of the Carr and Wardell saloons 
to the terminal station. It is a daily occurrence, every day 

you see intoxicated people coming out of either one or both of those 
saloons, and going out on the cars. Has seen them in an intoxicated 
condition attempting to board or boarding the cars. Very often you 
shirt out across the street and you get to the middle of the street, and 
. will come running out of one or the other of the saloons, 
}^»rdell s or Carrs maybe with a beer jar under one arm. and grab 
for the car with the other hand and swing on. You are supposed to 
have the doors closed, you always close the doors before you start 
out from the station. They wili swing on the steps and maybe go 
half way across the bridge. He has never had an accident on that 
account, but about two weeks ago during that slippery weather, he 
happened to be standing on the platform, and he saw a man come 
running out of one of those saloons. He did not see which one he 
came out of, but lie had a beer jar under one arm. and when he got 
to the car he slipped and fell. Could not sav if there was beer in 
the jar. V hen he fell it broke. When asked what he knew about 
an organization or association known as the “bucket brigade/’ wit¬ 
ness said “There are a good many up the road from Cherrydale, all 
the way in. and they seem to come down pretty often, in fact they 
come down every night. They bring down a couple of jars and go 
back with them full. When you get in they only have a couple of 
minutes to unload and get loaded up, and when you get to the end 
of the bridge, if you don’t watch them, they will commence to pull 
the door open and jump off. They say they want to get the jar 
filled up and get you going back out to'keep from waiting half an 
hour or something like that—run across to the saloon, and when you 
start out again the chances are you get half way across the street, in 
the middle of the bridge, they will duck out and come running and 
grab for your car.” On several different occasions people 

140 come out of these saloons and get on the car, and when you 
get up the road they get very rough. They get in an argu¬ 
ment. with some of the other passengers, maybe someone with them, 
two of them together get arguing over some question before they get 
to where they want to get off. and witness has to go back and try to 
keep them quiet. Witness had two ladies one night call him,—he 
was in the back end of the car,—call him up front. There were two 
men in the seat sitting there cursing. They asked him to make 
them keep quiet or put them off. Rome time before Christmas he 
saw Mr. Wardell bring out a man, bring him around and help him 
on the car. That is the only time he can recall seeing him do that. 
Has had quite a number of people say they do not think those saloons 
ought to be there. Has heard general complaints regarding the get- 
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ting of l*»er and the coining out of drunken people. Thinks there is 
ail alley entrance to Wardell’s place. They kent it locked up the last 
live or six months. Has often seen intoxicated men on his line with 
whiskey bottles, often they are drunk and smash them on the car. 
Has had to throw them out,, scrape them up off the floor and throw 
them out, and could not help seeing the labels on them. Some with 
‘‘Warded’’ on them and some with “Carr.” Some with “Old Carr” 
and some with “Warded.” 

Cross-examination. 

By Mr. Tobriner: 

Most every day you see men come out of Carr’s and Wardell’s 
saloons looking like they are pretty full, under the influence of 
liquor. Some go across the bridge and some go around under the 
platform in the waiting room, stand around and wait for a car, or 
get on a bench and go to sleep. Witness works on the bridge car 
there now, has been working it ever since last fall, and is right 
around the station ad the time and sees most everything like that 
that goes on around there. Unless he goes across the bridge he is 
there all the time. Between trips he is there sometimes five minutes, 
sometimes ten minutes, sometimes fifteen minutes. Sometimes he is 
in the waiting room, sometimes out by his car, standing on 
141 the platform. He has to switch some of the ears that come 
in. When he sees these men coming out of the Carr or War¬ 
ded places, lie is sometimes standing out there at the switch switching 
a car, maybe up on the platform. Never kept any special account 
of how many people came out of that place daily drunk, going into 

that station. Could not sav about how manv. Mavbe he sees tw T o 

•/ 1 / %, 

or three one day and maybe a dozen the next. Would say they were 
under the influence of liquor. Cannot walk straight, stagger around. 
Ho did not say these men were drunk, he said they were under the 
influence of liquor and they staggered. He has seen several different 
ones arrested there, in fact he went across to the box himself and 
asked an oflicer to come over for a man who w T as drunk over there. 
That was about a month ago. They were not in the station. A 
fellow’ was sitting on the platform drunk, in fact he had vomited all 
over one of the lienches. Does not know’ his name. The man w hom 
he had arrested came from around the corner. Those men board 
his car w ho run from those saloons and catch it sometimes in the 
middle of the street, sometimes they grab for it when you are just 
making the curve on the end of the bridge, they come running out. 
Sometimes they are sober and sometimes they are under the influence 
of liquor. Last Saturday night was the last time he saw an intoxi¬ 
cated man run out of the saloon and get on his car. The man was 
by himself, he caught witness right middle w’ay of the street. He 
trotted across there, it was not what you w r ould call a real run, it was 
not w’hat you would call fast. We do not go fast going out there, 
w’e go slow’. He w r ent to the other end of the bridge and got off 
again. When they come across the street it is necessary for a man 
coming out of those saloons to trot along a little bit and catch the 





WASHINGTON <ft OLD DOMINION RAILWAY. 


87 


step there. There are no doors on the bridge ear. It is open. 
About a month ago witness found a couple of baskets on the car 
and let them stay there for two or three trips, and finally he called 
to a man coming out of Wardell’s saloon, coming around, and 

142 he asked him if they were his baskets, and he was pretty full, 
and he said yes. Witness told him if he wanted them to take 

them off or he would turn them in. He jumped on witness, talked 
very rough, told him to mind his own damned business and let them 
baskets alone, that they belonged to him. He went around to the 
saloon to get a drink and they were not in the way. Witness told 
him if he wanted them to take them off. So he got on and went to 
the other end of the bridge and invited witness off the car and wanted 
to whip him. He was pretty near drunk, he staggered all over the 
place when he got off over there. Cannot tell how many men go 
• into these saloons; cannot tell how many come out of them: simply 
contents himself with testifying that several times a day drunken 
men come out of there. Never paid any attention to the condition 
of the men who went into the saloon. Never talked with Mr. Mackey 
about his evidence in this case; never bilked to anyone; never talked 
to any of the counsel. One of the men and himself had a little 
mix-up there in the station one day about a month or so ago. The 
members of the bucket brigade that comes down in the evening and 
runs into the saloon don't get intoxicated while in there. They come 
down from Cherrydale and Park Lane—it is dry up there, they 
cannot get anything around Cherrydale. They get on maybe at 
Cherrydale, Park Lane, whatever station they live at. Some of them 
go into the station and some of them commence jumping off at the 
end of the bridge. As soon as they get on this side they commence 
to get off so as to catch witness’s car going back again, and they re¬ 
board his car because it is the first car out. If thev would fall off, 

i/ 

jumping out there in the street, witness has to write a report and 
take the names of the witnesses. Very seldom have other passengers 
doing (he same thing. If you let them get the door open you 
have that in the morning, when you run in early in the 

143 morning on one of those trains with clerks and other people 
on, they get off as soon as they could and run the same risk. 

The chances are you cannot stop them from getting the door open. 
Maybe you will be holding your trolleys. You have to hold the 
trolleys going in there. The general run of the other passengers are 
clerks. If you ask them to wait until you get into the station they 
do it. Been running the bridge car since last fall. This has not 
occurred with him on the bridge car, but he worked out on the main 
line a couple of times. Does not know anything about it since then, 
but he worked out there Saturday night, thinks it was. He made one 
trip for a man whose child was sick, and on that trip he had one fellow 
with a beer jar who jumped off at the end of the bridge. He was 
standing holding the trolleys. Witness said “wait until we get in.” 
He said “No, I am in a hurry.” He had the door open and stepped 
out. Witness reached over and put the door shut. That man was 
not drunk. In regard to the class of people that used to come down 
on Saturday nights and get beer, some of them work in the Treas- 
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ury, most of them are government clerks. Some young fellows out 
at Cherrydale, some fellows there 18 or 19, not old enough to get any. 
lie knows that Wause he sees them waiting at the station when they 
get back. 

Q. IIow do you know these young people sent for beer? A. The 
party who went down told me they did. 

Mr. Tobriner: I move that that be excluded. 

The Court: I deny the motion. 

Mr. Tobriner: Then I note an exception. 

\Vhereui>on the motion of counsel for the defendants having been 
refused an exception was duly reserved and noted upon the minutes 
of the Court. 

Did not see the man whom Warded helped upon the car go into 
the saloon. Did not see him until Mr. Warded walked around the 
corner with him. Could not say exactly when this occurred. 
Thinks it was lefore Christmas. The man's name was Williams, 
and lie resides at Franklin Park. 

144 Redirect examination. 

By Mr. Lambert: 

The bridge car runs from 36th A: M Street to the south end of the 
Aqueduct Bridge. They try to meet all the other cars that come in 
on the other side, the Falls Church and Fort Mver cars. If it so 
happens that they get blocked in by some of the other cars they go 
whenever they can. Has been in these saloons, and has never seen 
any drunken men in there. The altercation lie speaks of having 
had was the same one about which Mr. Chaney testified. While he 
was waiting there to go to work last summer—thinks he was work¬ 
ing at 2:45 or 3.00 o'clock—there were two men came out of War- 
dell’s saloon. They got on the car and went out ahead of witness, 
the car before lie went out. He went up the road and came back, 
and found them both lying on the platform of Cherrydale station, 
stretched out drunk. W hen witness got down to Dominion Heights 
lie saw a hoy there who lived with a special officer. Witness told 
him to go around and tell him to come up and get these two men. 
He went up and locked them up, and the next day he went over to 
the court-house, and witness thinks one was fined if 10 and the other 
served some time in jail. They had two bottles with them when 
they came out of the barroom. They had what looked like a quart 
bottle wrapped up. Sometimes the bottles which they found on*the 
cars were not empty. Sometimes a passenger would drop one and 
it would he full. Has seen other bottles hearing labels other than 
“Old Carr” and “Warded.” 

Q. Did you ever see many of the “Old Carr” or the “Warded” 
bottles? A. I have seen a few. 
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Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a witness R. S. Clark, who being duly 
sworn testified in substance as follows: 

Direct examination: 


\\ ill have been an employe of the plaintiff three years on the 2nd 
day of September next. He is familiar with the general 
145 conditions around 3fith & M Street, and has known or heard 
of general complaints by patrons of the railroad relative to 
the proximity of the Carr and Warded saloons. Ran the bridge 
car for about eight or nine months up to Octol>er. Has noticed peo¬ 
ple going in and out of those saloons, some drunken people, people 
that were intoxicated. Intoxicated people would come out. Has 
seen intoxicated people coming out of both saloons every day. Quite 
often these intoxicated people attempt to board the cars. In the last 
two weeks a young man came out and grabbed the car going out. 
He was pushing his way from one to the other, and seemed to in¬ 
sist that he wanted to go to a certain station, that he did not want 
to be carried bv, and things like that. Witness went to him after 
his fare and he said “now don’t let me pass a certain point,” and 
named the station. Witness had hardly said to him “I will he sure 
not to let you go by”; so he rushed out in front on the platform and 
offered the motorman a drink. Quite often he has known these 
people in this intoxicated condition have whiskey bottles aloug 
with them. Some of these whiskey bottles came from Carr’s and 
some from the other place, some had the name on them and some 
had no name at all. 

Q. Aside from what you have observed, have you ever had any 
disorder on the cars by reason of any of these drunken people? 

Mr. Tobriner: Which drunken people? 

Mr. Lambert: That the witness mentioned as eomimr out of 
Wardell’s or Carr’s. 


Witness: Yes, sir; the one I have just stated. One other in the 
last two weeks. He stood in the way. He stood on the platform 
and obstructed passengers from going in and out. At first witness 
did not notice his talking, afterwards when he did he said “You want 
to get that air,” and he said “Yes,” “I said, 'Come over to the other 
side.’ ” He walked from one side of the platform to the other, and 
continued for some distance out, three or four miles. After that he 
got quiet and witness opened the window for him and he sat dowm 
there in the corner. Has observed disorder quite often in the ter¬ 
minal by these people that have been seen coming out of these 
146 places intoxicated. Has seen arrests made there. Saw a 


fiarht there one night while he was on the bridge car. It 
took place in the terminal. They both came out; some of them 
came out of one place and some the other. There were two people 
fighting, but the others were taking part, their friends trying to 
keep them from fighting, and finally it wound up by an arrest. 
Quite a few of these people were intoxicated. Thinks there was a 
back entrance to Wardell’s or Carr’s saloon, but thinks it has been 
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locked Up or closed some time in the fall, cannot say when, but since 
the fall. Has seen these people come out of there and jump on the 
cars, and as soon as lie could let them in lie would let them in and 
keep from avoiding accidents. And sometimes he would have to 
pull them in. lie would o|>en the door quickly. They were in an 
intoxicated condition and he would open the dwr and put his hands 
on them and let them in. Has observed people “from over there 
coming to Waidells or ( arcs for jars of beer, and hoarding the 
cars of the Washington & Old Dominion company. They would be 
anxious to go out and would ask witness how much time lie would 
have to lay over, and when lie would go back, and if thev could catch 
the car going hack, and they would l>e in a hurry to get out and go 
into these places. They would proceed hi board the car, some while 
it was standing still, others would board it while it was going on to 
the terminal or crossing the street, grab hold of the handle. 

Q. Do you know an organization or crowd over there which is 

* * i brigade”? A. I have seen a good many of them 

coming in and out. 

In regard to “the bucket brigade using transfers that they re¬ 
ceived when they came over and did not have any use for” witness 
has seen people that he brought in go right back out when he would 
have to lay over only for two or three minutes. He has seen them 
h a '° tiansfers to go back on. that is Capital Traction transfers 
Some of those people were people that jumped off his car! 
14< Some ol those would be what you might term the “bucket 
Brigade. . some of those people that come in after lieer.” 
He saw them going into these saloons. 


Cross-examination: 


These people who come out of there from along the line at night 
vit i their beer jars, witness does not know T w’hat their occupation is. 
They are people residing along the line of the road. Some are 
Treasury clerks and some clerks in other departments. All respect¬ 
able people. The ordinary run of people, the ordinary run of re¬ 
spectable people, who want to get beer for their family use, and they 
come down in his car, and they want to get back as quickly as pos¬ 
sible and catch his ear as soon as he goes out. That is the reason why 
they are in a hurry to get out of the car as soon as it has landed in 
Washington; to save time. In this case that he was testifying about 
he had a lay over of two or three minutes, sometimes as much as 
four or five minutes. For the purpose of taking his car back again 
these people had to rush into the saloon and get their buckets or re¬ 
ceptacles filled with beer and come back as quickly as possible. Has 
seen other passengers, during the day when he" was coming into 
Washington, who were in a hurry to get out of his car, or attempting 
to do so. Some people are always in a hurry. The cars that these 
people come dow n for beer on in the evening have doors to them. It 
is a rule of the company not to open the doors until the car has come 
to a stop. They are quite frequently opened by other people. They 
have other duties to attend to besides that. They are opened some¬ 
times by other people before you can get to them! They have some- 
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times one thing and another to do. They have other duties to per¬ 
form. The train he runs now starts at 2.38 in the afternoon and 
winds up in the night at 1:29. He is running to the Falls. Wit¬ 
ness said that he saw intoxicated people coming out of these saloons 
every day, and was asked to what period he was addressing his testi¬ 
mony, and he answered in substance that he is down there in 

148 the morning; he comes in in the morning on the run. He 

is there all during the day and sometimes at night; at differ¬ 
ent times. Some days he is off and sees the same thing. Sometimes 
while he is coming in and going out. Sometimes he sees that on the 
car and sometimes he sees it when he is off the car. Could not say 
that he sees intoxicated people coming out of there every trip he 
makes. By saying that he sees intoxicated people coming out of 
there he means that perhaps every day he may see one or more. Not 
dozens of them, like that, but sees some every day. He notices them 
every day. He knows quite a few of them by sight but not by name. 
He would not take the same party every day. Some of these in¬ 
toxicated people board the car he is going on and some board another 
car. He presumes this because they are passengers, and he knows 
they are passengers because he knows three-fourths of the people 
who go out there by sight. Does not mean that every person who 
comes out of these saloons is a passenger, nor does he mean to say 
that every intoxicated person that comes out of these saloons is a 
passenger. By “saying that some boarded your car and some boarded 

other cars” he means to say “some go to Cherrydale, some to-.” 

Some days he sees one person coming out and another day sees more 
than one. He does not go around and try to find them. It is just 
in his ordinary walk of life, passing in and out of the station. He 
believes that these people are intoxicated, some from their talk and 
some from their actions. He does not talk to them to hear them 
talk, he tells some from actions. Some are staggering, the way they 
throw their arms about, some people are boisterous, some are quiet, 
some people do not say a word and you would tell from their actions. 
He was down there very little yesterday, less than any day he has 
been there. He came right up here from the car and was here. 
Heard the testimony of Mr. Shertzer. The night before last he saw 

one person come out of that place intoxicated. It was be- 

149 tween eight and eleven at night. Witness was in the office. 

He came right out of the corner there, right around the cor¬ 
ner. Witness did not see him come out of the door, but he came 
around the corner, right past the window. The window referred to 
is marked “D” by Mr. Tobriner on “Defendants’ Exhibit A.” He 
was sitting under the window and he saw this man out of the win¬ 
dow when he passed by. The bottom part of the window was closed. 
He passed by and came around the corner there, along on the platr 
form. Did not take particular notice. He went on out of sight, pre¬ 
sumes he went in one of the waiting rooms. Did not see him after 
he passed. Saw him for about half a minute, then he was lost to 
witness’s view. That man was intoxicated. 

Q. How do you know it? He passed by this window and was out 
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of sight and you sav he was intoxicated. How do vou know it? A. 

Well, his manner; the way he walked, and the noise. i 

Q. How could you see him? A. Through the window here and 
the window here (indicating). < 

Q. A\ hat window here? A. That is a door, hut it is a half win¬ 
dow. This is another window. I could see all of him as he passed it. 

Q. But you say he was out of sight in half a minute. A. I say a 
half a minute or a minute. When he would get along here he would 
be out of sight. 

Did not see this man come out of the saloon. Said that he came 
out of the saloon because he came around the corner. 

Q. Why did you testify that on night before last you saw this 
man come out of one of these saloons intoxicated? A. I could see 
right along here (indicating). I think he came out of one of those 
saloons. 

Mr. Tobriner: Will your Honor look at this picture just a mo¬ 
ment. 

(Thereupon Mr. Tobriner handed to the Court Defendants’ Ex¬ 
hibit A.) 

By Mr. Tobriner: 

Q. You were sitting inside that window? A. Yes, sir; and I 
could see right along there. I could see between those two doors. 

Q. What two doors? A. I could not see this door here, but I pre¬ 
sume from where he was he came out of the door. I did not see him 
come out of the door. 

Q. How do you know that he did not come out of this door (indi¬ 
cating)? A. I did not say that he did not. 

Q. How do you know that he did not come out of one of these 
doors (indicating)? A. I could not say. 

150 Q. Then, why did you swear a few moments ago that that 
man came out of that saloon night before last intoxicated? 

A. What I meant to say was that T saw him coming from that way. 

I did not mean to say that I saw him coming out of the door. I pre¬ 
sume that he came from around the corner of the house. I could 
see anything out that wav. 

Q. Were you looking up that way? A. Which way? I was look¬ 
ing out of the window, of course. 

Q. You said a few moments ago that you were sitting under the 
window. That is what you testified, is it not? A. No, sir; I did not. 

Q. Are there any bars at this window, or any screen work? A. 

Some right there (indicating). 

Q. That is a screen there, is it not? A. Yes, sir. 

Q. So that you could not get your head out? A. No; I could not 
get my head out. 

Could not say how many men he saw coming out of those places on 
Monday, nor on Sunday, nor on Saturday. He saw some coming 
and going around there a good deal during the day. Thinks he saw 
as much as two intoxicated men come out of there on Saturday. 

Upon being asked when, witness answered that he passed in and out 
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of there from half past six to half past seven. He was in and around 
there up to about a quarter to eight o’clock and passed in and out of 
the station. lie was not on duty. He saw two men coming out to¬ 
gether, but cannot say positively when it was. They were white, but 
he could not say who they were. He was crossing the street, when 
he saw them, from the lunch room, just beyond the drug store. 
(The drug store referred to is on the southeast corner of 30th & M 
Street-.) Tie was crossing backwards and forwards to the station. 
He went backward and forward to the lunch room once, perhaps 
more. Tt might have l>een a little later that he crossed the last time. 
When asked how often be went over there he replied “I do not mean 
to the lunch-room. I crossed the street. T am not telling you that I 
went to the lunch-room. T took the car and went down the street. 
I perhaps went out home and then came back. ,, He was not on duty 
Saturday. Like any other passenger he was waiting there. He 
might have waited from ten to fifteen or twenty minutes and then 
went on down the street. The lights were lighted, and these 

151 two men came out of the first saloon. Did not notice where 
they went. These men were going west, no east, witness was 

going west. He did not meet them; would have met them if they 
had gone in a straight line. They came out of the door and turned 
in the direction that witness was going. He perhaps was in the street 
when he saw them, right close to the switch. When he saw them 
last they were right in front of the office, right close to the steps. He 
went on back to where they call the baggage room and went upstairs. 
He passed, he supposes, within 12 or 15 feet of them. They were 
talking a little loud, and staggering along just a little hit, and the 
motion of their hands. Did not mean they were arm in arm, but 
they were just walking along talking with each other, and with the 
motions of their hands, a little loud talk. Witness cannot describe 
it. They were talking a little loud and motioning with their hands. 
A little wabbly on their feet. As a result of* that lie thinks they 
were intoxicated. Could not go back to Friday, February 5th. He 
means that in a general way he saw some men coming out of there 
off and on. Did not mean Sundav. Did not mean when he was 
awav from there, hut those were the davs that he was around there 

%J 7 */ 

that he meant. Everv day that he was around there he saw intoxi- 

t J t> 

cated men coming out of these saloons. Sometimes takes a drink. 
It has been three months since he took anything. Witness would 
say that sometimes two drinks would intoxicate a man; if a man 
had two drinks he would he under the influence of liquor. Others 
would perhaps have six and they would not he as much so as this 
man who had had two. 

Q. In other words, if a man takes two drinks and becomes a little 
more talkative that he ordinarily would be, and walks down the 
street with his friend talking a little loud and using his hands ges¬ 
ticulating, that man. in vour opinion, is under the influence of 
liquor? A. Tf he is not in a normal state. 

Q. The very moment that he gets out of his normal state, which 
may be after taking a half drink, he is under the influence of 

152 liquor? Is that right? A. I do not know that I ever saw 
anybody take a half drink. 
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Q. Well, what do you call a drink? A. Tf I should go in and take 
a small quantity it would he a drink and if T should take a large 
quantity. 

Witness has seen these intoxicated men come out of both saloons. 
Referring to where he would he when he would see them come out, 
witness said, at different times he was on the bridge car eight or nine 
months, and lit? would see them quite frequently, and he has seen 
them since. When he goes across the bridge coming north he can 
see the saloons. As a general thing going south, coming out of the 
terminal, he has his hack to the front of the saloons and cannot see 
them. When he was running the bridge car he sometimes had ten 
minutes and sometimes more l>etween trips, and he makes a report of 
every trip, making his own schedule as he goes along and turning it 
in in the dav. When thev go into the terminal thev are forced to 
get right out of the way of the other cars. Sometimes he would go 
right back, and sometimes he would stay where he was. and some¬ 
times right by the switch, that is a part of the duties of the bridge 
crew, to attend the switch. You are all over the terminal. He was 
not instructed to keep an eye on these saloons by anyone. The fight 
he testified about was on the sidewalk in front of the saloon, very 
nearly in the street, rather, you might say. right on the edge. That 
was some time last summer, some time while he was on the bridge 
car. That was several months ago. They were arrested. It was 
about eight o’clock, between eight and ten. Did not take any notice 
of it because it has been so long ago and he never thought it was 
going to come up. The fight took place in the roadway, or it was 
right on the edge of the sidewalk or in the street. You might say it 
was right by the edge, and when he heard the noise he was standing 
out in front. It was warm enough for him to be out in front of the 
office. lie did not go down at all, he just went to the end of 
153 the platform, right where the steps are. and he could see it. 

Tt looked like the crowd came from everywhere. 20 or 30 
persons, something like that. The crowd was practically between 
him. all around, circled all around. He did not go into the crowd. 
That is not the fight that was l>etween the street car conductors who 
were on duty at that time. A street car conductor was not one of 
the participants. It was nobody that was on duty. 

Q. Wasn’t Mr. Rodier, one of your conductors, in that fight? 

A. Yes, sir. 

Couldn't tell the man’s name with whom he was fighting, but could 

tell where he lives. , 

Q You testified that those men were drunk. How do you know 

that.? A. Just like T testified before, by the way they acted. 

When he first saw them they were not fighting. They had pulled 
them apart, and thev finally got back together again. Thinks they 
got mixed up. Thinks there were two out there. In Mr. Rodier’s 
fio-ht he thinks there were mixed up. Knows they were drunk by 
their actions. Bv the way they were arguing, and the way they 
carried on, throwing out their hands and talking, and by the way 
thev talked. Being asked how he knew they came out of these 
saloons he answered they seemed to be going in and coming out. He 
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thinks they rushed out of the saloons, turned around the corner, and 
some of them came out afterwards. * * * Thinks he saw some 

of the crowd coming out. Not all of the crowd that he saw come 
out were drunk. \Y ould not underhike to sav how many of them 
were drunk. Mr. Rodier had been drinking. Roes not know 
whether he was intoxicated. The reason why he knows he was 
drinking was liecause he heard it. Thinks the other man was intoxi¬ 
cated. by the way he acted. Cannot say whether anybody else was 
intoxicated, hut thinks there was. Thinks so by the way they acted 
and participated in the pulling of each other apart, and the argu¬ 
ment. Being asked, “Because they undertook to separate 

154 these men who were fighting, consequently they were 
drank?” he answered, “No, sir.” 

Witness is still in the employ of the railroad company. Roes not 
know who the young man was who he testified got on his train the 
other night and was very much concerned about passing his station, 
lie asked him his name two nights afterwards but lie didn't say. He 
said at that time that he did not remember a thing about what he 
did. He a-ked witness what he did and witness said, “you went out 
in front and tried to get the motorman to take a drink”, and he said 
“I don't remember anything about it,” and that he hoped they would 
not think anything aliout it. He had a flask with him on the occa¬ 
sion referred to. Tt was in the night time. Tt was the 6:10 trip, or 
something like that. The young man got off at Franklin Park. He 
got on two stations beyond that, in the same limit. He swung on 
the car after it started. Tt was right near the sidewalk, or just as 
they were going in the street—a« they were going out of the terminal. 
He swung on here (indicating on'Refendants' Exhibit A.), after 
they passed the terminal. Tt was within five feet after they passed 
the outer edge of the sidewalk, somewhere along there, when he 
swung on. ITe first noticed this young man when he jumped on. 
That was not the first time he saw him. He saw him coming right 
out of the saloon. When he saw him coming out of the saloon as his 
car passed across the sidewalk, up about five feet getting out. He 
saw him when he first passed the first part of the sidewalk. As soon 
as witness was in view he noticed the man coming from out of there, 
and he jumped on the car. He was on a slow run, staggering along. 
Came out of the first saloon. Witness opened the door and grabbed 
hold of him. 

By Mr. Bell: The fare to cross the bridge is two pennies. Tf you 
wish a transfer it is just the same as it is in the city or anv- 

155 where else, five cents, or a car ticket. Tf a passenger pays five 
cents or a car ticket he is entitled to a transfer to the Capital 

Traction Company. Has seen transfers issued to passengers and 
afterwards they would throw them away into the street. It is the 
custom for employes to pick these transfers up in the street and turn 
them in at the office. He might have seen unused transfers scattered 
around in the street or sidewalk. Ruring his two years and five 
months' sendee he has made acquaintances among the passengers. 
Knows very few of them by name. He talks to them and learns 
what some of them do for a living. He has heard other people call 
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themi by name, and they are people who ride on that road every dav. 
Could not give the name or names of any person or persons that he 
ever saw jump on the cars of his companv in an intoxicated condi¬ 
tion. Cannot give the name of any person or persons who he has 
seen on his car. or carried on his car, that had bottles of whiskey. He 
could not £i\e (lie name of one of them. He could not give the name 
or names of any passenger or passengers who, while under the influ¬ 
ence of intoxicating liquor. have committed disorder on his car. 
Can’t, tell the name of one passenger even, who, while under the 
influence of intoxicants, has obstructed the free passage of passen¬ 
gers to and from the doors or entrance of his car. Could not give 
the name or names of any passenger who belonged to the so called 
bucket or growler brigade. Poes not wish the Court to understand 
that the members of the bucket brigade are always under the influ¬ 
ence of liquor. He should say that sometimes they would he. Could 
not give the name or names of a single member of the bucket brigade 
who he had ever seen under the influence of liquor, lie knows the 
people and knows where they live, but he cannot give the name of 
any man or any men who have, while under the influence of intoxi¬ 
cants, committed or been parties to disorder around the station or 
terminals of the company. Could not give the name of any person 
who. whether under the influence or not. has created disorder 
lo6 around the station. Could not give the name or any person 
or persons who have committed disorder on his car. who have 
not been under the effect or influence of intoxicants. Could not give 
the name of any man or men whom he has seen go into either of these 
saloons under the effect of intoxicants. He has seen Mr. Williams 
come out of one of these saloons under the effect of intoxicants, and 
he is the only man whose name he can give that he has ever seen 
come out of these saloons under the effects of intoxicants, or in an in¬ 
toxicated condition. Has seen him come out on more than one 
occasion. He might have taken men on his car who were under the 
influence of liquor from the south end of the bridge and bring them 
back towards the city. He 1ms had men get on his car at the south 
end of the bridge in a drunken condition. Very few that way. Has 
seen sober men jump on the car while the car was in motion; it is 
quite often. Never saw any of these men on the inside of the saloons 
whom he saw go in or come out in an intoxicated condition, so that 
he did not see what they did inside. Poes not think that he saw 
Rodier that day at all. They argued the thing some time and that 
is what called his attention to it. Did not see a man named Maloney 
go in or out of these saloons on that occasion. Witness saw Rodier 
on this occasion when he thought he came out. When asked the 
question “Pid you see him in the act of coming out?” he answered, 
“The crowd was all rushed up there together.” “It seemed to be 
some argument about it, and that is the reason T want to explain it 
just now.” About the time witness started to turn away the lick was 
hit. It seemed to witness they were all rushing out the door just 
about the time witness saw Rodier, and they all seemed to be to¬ 
gether. Cannot say he saw Rodier directly step out the door. They 
were all right there in front, and they gradually eased away from 
him. When he first saw Mr. Maloney they were all coming out. 
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The crowd was all around them, and he thinks they were 
157 close to the door. Mr. Rodier is not still in the employ of the 
company. lie left not long after that fight. The reason why 
he did not mention that Mr. Rodier was an employe of the road 
when he first testified as to this fight was because he thought it was 
something else. 

Redirect examination: 

Parties coming down on the cars of the plaintiff, and taking the 
bridge car, get their transfers on the car they are on coming down 
from Cherrvdale. People who come over the bridge that pay two 
cents are those w r ho board the bridge car at either end of the bridge, 
and only go across the bridge. Trains that do not cross the bridge 
transfer their passengers to the bridge car at the south end of the 
bridge. This is on rare occasions. The car from Great Falls takes 
the passengers right into the terminal as a usual thing, but if they 
do bring them right into the terminal they don’t get that two cent 
fare at all, and those passengers get a transfer whether they w’ant it 
or not. 


Recross-examination : 

There is no competition between the Old Dominion Railroad 
and the Washington & Virginia Railway so far as this bridge 
car is concerned. If a person wants to go to the south end of the 
bridge to take the Washington Virginia road he has to pay 
two cents to ride on the bridge car, unless he has a tranfer from 
the Capital Traction Company. If he has a transfer it is good. 
Nobody has ever said a word tx> him about not giving the names of 
these people he has testified about. He know’s very few of them by 
name. Even those who travel on commuters’ tickets, he only knows 
a few’ of them, and he has only had tw’o years and five months to get 
acquainted with them, 98% of them he does not know’ the names of. 

Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a w itness Dr. William Tindall, w’ho being 
duly sworn testified in substance as follow’s: 

Direct examination: 

158 He is the secretary to the Commissioners of the District of 

Columbia, and has no connection with the Public Utilties 
Board. Has been such secretary since 1878, under the Organic Act. 
The w'estern fire limit of the District of Columbia on March 4, 1913, 
was the west curb line of 35th Street, thence following the said w T est 
curb line of 35th Street to the north curb line of P Street. The w^est 
curb line of 35th Street starts at James Creek to P Street, south, P 
south to Water street, Water Street is the front—to the west curb 
line of 35th Street. Counsel for the defendants admitted for the 
purposes of the record that the tw’o saloons are outside of w’hat were 
the fire limits on the 4th day of March, 1913. The fire limits were 
extended March 20, 1913. 

13—2894a 



98 


PATRICK F. CARR ET AL. VS. 


Cross-examination: 

On March 20, 1913, an amendment was made to the fire limits as 
they existed on the 4th day of March, 1913, the amendment being as 
follows: “The west curb line of 36th Street, thence along 36th Street 
to the north curb line of M Street, along M Street to the west curb 
line of 37th Street, thence along 37th Street to the north curb line 
of P Street.” 

Witness was handed a paper for identification, which he identified 
as being a petition asking the Commissioners to extend the fire limits 
to 37th Street on the west side of P Street to the north, covering the 
territory east ot the grounds of the Georgetown University and Con¬ 
vent. Does not know if such petition was made on behalf of the 
Georgetown University and Convent, Witness is not familiar with 
the circumstances of said application. It appears that there was no 
other basis upon which the order of March 20, 1913, was passed 
except the paper referred to. The then commissioners of the Dis¬ 
trict of Columbia were Rudolph, Johnston and Colonel Chester Hard¬ 
ing. 

( Record, p. 467.) 

Q. Doctor, this order purports to read: 

“Under ‘Fire Limits/ page 7, insert after the word ‘to,’ 
1 *>9 where it first appears in line eleven of paragraph: 

‘west curb line of Thirty-sixth street, thence along Thirty-sixth 
street to north curb line of M Street, west curb line of Thirtv- 
seventh street to north curb line of P Street.’ ” 

I want to ask you to read into the record, in that connection, the 
paragraph headed “Fire Limits” on page 7 of the Building Regula¬ 
tions of the District of Columbia, as it existed on March 20th, when 
this order was undertaken to be passed. A. Do you wish me to read 
the whole paragraph? 

G- ^ c>. A. (Reading:) “hire Limits.—All that portion of the 
following bounds are hereby established as the fire limits for the Dis¬ 
trict of Columbia, and within these bounds no third-class buildings 
shall l>e erected, enlarged, or removed except as hereinafter provided 
for: From Florida Avenue and Fifteenth street east on Fifteenth 
street to Potomac avenue, Potomac avenue to Eleventh street east 
Eleventh Street east to O street south, O Street south to Ninth street! 
Ninth street east to M street south, M street south to west bank of 
James Creek, James Creek to P street south, P street south to Water 
street. Water street to west curb line of Thirty-fifth street, then follow¬ 
ing said west curb line of Thirty-fifth street,’to the north curb line of 
R street to Twenty-eighth street. Twenty-eighth street to Q street. () 
street to Mill road. Mill road to Rock Creek. Rock Creek to a point 
where Ontario avenue intersects the eastern line of the Zoolomcal 
1 ark. thence northwardly along the eastern line of Zoological and 
Rock Creek parks to Spring road, thence ea-twardlv on Spring road to 
Roc,, creek Church road, thence on Rock Creek Church road to Sol¬ 
diers Home Grounds at Park place, thence southwardly and east- 
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wardlv on the west line of the Soldiers' Home grounds to Michigan 
Avenue to First street west, thence on First street west to line of Chan- 
mng street north, and due east on line of Channing street to Second 
street east, thence south on Second street to Rhode Island avenue 
north, extended; thence northeast along Rhode Island avenue to 
Seventh street east, thence southwest along the tracks of the Metro¬ 
politan branch of the B. & 0. Railroad to R street, thence easterly 
along R street to Corcoran street, thence south on Corcoran street to 
Mount Olivet road, thence southeasterly along Mount Olivet road to 
\N est Virginia avenue, thence southwesterly along West Virginia 
avenue to (kites street, thence southeasterly along Oates street to Trin¬ 
idad Avenue, thence northeasterly along Trinidad avenue to Mount 
Olivet road, thence southeasterly on Mount Olivet road to Bladens- 
burg road, thence southwesterly along Bladensburg road to Benning 
Road and Fifteenth street east.” 

Q. The last word on line nine of the section which you have just 
read is the word “James”; the first word on line ten is the word 
“Creek.” The following words are “to P street south, P street south 
to Water street. Water street”—the word “street” being the first word 
on line eleven, following the word “to,” after which word this amend¬ 
ment. as I understand it, was undertaken to be inserted. I will ask 
you to look at that and tell me if that is correct (handintr witness 
book)? A. T think that is the fact. 

The following petition to extend the fire limits was offered in evi¬ 
dence, witness stating that “received March 11, 1913, Executive 
Office,” skimped thereon meant that on March 11. 1913, it was re¬ 
ceived by the Board of Commissioners, the words “Executive 
100 Office” meaning the office of the Board of Commissioners: 

“Received March 11, 1913. Chief Clerk, Engineer Dept., D. C 

“Received ...ar. 11, 1913. Executive Office. 

Washington, D. C., March 1st, 1913. 
Honorable Board of Commissioners of District of Columbia. 

Gentlemen : “We, the undersigned citizens and property owners 
of the west end of Washington, realizing the danger of loss bv fire 
because of the many frame buildings in our section, herebv petition 
your body to extend the said fire limits to 37th Street, on the west and 
P Street on the north, covering the territory east of the grounds of the 
Georgetown University and Convent. 

“Hoping this will meet with your approval, we are, 

Very respectfully, 


Owners. Property. 

John Keady.3314 M, 3500 & 2 M, 1302 35th St. 

3518 & 20 P St 

G. Schuyler.3607-9-11 M St., N. W. 

Jas. J. Sullivan.1329 O St., N. W. 

Eflen Sullivan.3611-13-17-21-23 O St, N. W. 
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Mary McCann.3609 0 St., N. W. 

Bridget Ilagarty.3510 0 St., N. W. 

Josephine Conlon.3512 O St. N. W. 

Jane Donovan.3531 O St., N. W. 

John Southey. 1414 35th St. and 3524 P St.. N. \V 

N - E. Donahue.3605-7 O Street, N. W. 

John .1. Sullivan.3500-11-13-3624-26 O St N W 

Pat'k F. Carr.3605 M Street, N. W. ’ 

W. Thorn.1412 35th St., N. W. 

W. A. Custore.1200-2-4 36th St., 

„ 3607-9-11-13 N St, N. W. 

Albert Potter. 1416 35th St., N. W 


Endorsements. 

No. 100743. Engineer Dep’t. 

No. 200040. Commissioner’s Office. 

Received Mar. 11/13. 

Mem. Mar. 1/13. 

John Keadv et al.. 3314 M Street N. W. 

“Petition that the fire limits he extended to 37th Street, N. W.. on 
the west and P Street on the north, covering the territory east of the 
grounds of the Georgetown University and Convent. 

J. L. S. Capt. SCHLEY, 

Mar. 11/13. (Insp. B’l’d’gs). 

ls£ Endorsement. 

March 14th, 1013. 

“To Captain Schley, with the statement that the extension of the 
hre hunts herein petitioned for is recommended hv this office The 
territory referred to is now quite fully built up and it is believed that 
frame buildings should not. lie permitted to lie erected in this section 
It is therefore recommended that the Ruilding Regulations lie 
amended by changing the paragraph defining the fire limits, bv in- 

ici ,, ’ erc . i ? after t,le w ord “to.” where it first appears in 

Mil line 11 of said paragraph, the words: ‘west curb line of 36th 

street, thence along 36th street to north curb line of M street 
along M street to west curb line of 37th street, thence along 37th 
street to north curb line of P street. 

MORRTS HACKER. 

Inspector of Buildings. 

Mar. IS, 1913. CAPTAIN SCI[lEY ' 

Approved ?w ^rarch 17. 1913. .T. L. Schley, Capt. Corps of En¬ 
gineers, I . S. A., Ass t to Engineer, Comm’s H. C. 

Approved March 17. 1913. Chester Harding, Lieut, Col. Corns 
of Engineers, Engineer Commissioner. D. C. ^ 
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Approved March 19, 1913. Cuno H. Rudolph, Commissioner. 

“Approved by the Commissioners. Sitting as a Board; W. 
Tindall, Secretary. Mr. Johnson. 

March 27th, 1913. 

“Returned to C. O. file with the statement that the within men¬ 
tioned Regulation has been published once in the Washington 
Times (March 26, 1913) chargeable to general advertising—1913. 

W. TINDALL, 

Secretary 

Whereupon the plaintiff further to maintain the issues upon its 
part joined produced as a witness Oscar F. Carson, who being duly 
sworn testified in substance as follows: 

Direct examination: 

He is and has been for the past four years employed by the plain¬ 
tiff as a conductor. Is familiar with the vicinity of the terminal 
at 36th & M Streets. Witness has oliserved intoxicated people com¬ 
ing out of Carr s and Wardell’s saloons, and attempting to board the 
cars of plaintiff. Has observed people coming out and going in there 
continually, both under the influence and not under the influence of 
liquor. lias observed disorder around the terminal property 
162 by intoxicated people coming out of said saloons, and said 
intoxicated people have also boarded plaintiff’s oars. Could not 
say that he has witnessed any arrests of people who have come out of 
these places in an intoxicated condition and caused trouble on the 
car. Tt is a very common occurrence for people to come out of these 
saloons when the car is leaving the terminal, and try to board the 
same while it is in motion. Though witness has smelt liquor on 
their breath, he could not say that he has seen people coming out 
of these saloons drinking on the train. Witness has «een bottles 
that these people had bearing lab/cs. some of them had ‘’Carr and 
some “Wardeir. On late runs it was a very common occurrence 
to see three to half a dozen or more bottles smashed up on the car 
in a night. Does not know in particular any other labfes, but re¬ 
members seing those mentioned. Upon l>eing asked if either one 
of these saloons had a rear entrance, a back door, witness answered 
he believed so, and had seen people going in and out of there. Has 
seen Mr. Wardell help apparently intoxicated people on the car 
more than once but could not state the number of times. 

Cross-examination: 

Witness was in court part of the morning and at the time they 
adjourned for recess. (Wednesday, February 10, 1915.) Upon 
being asked if he had spoken to anyone about this case after the 
recess adjournment he replied that Mr. Bell, one of plaintiff s con¬ 
ductors, and he got their dinners, and witness walked up 7th Street 
and came straight back. Does not remember speaking to Mr. 
Emmert, except he, Emmert, tapped witness on the shoulder as he 
went out of the door and cautioned him to be back at one o clock. 
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Did not talk to either one of the attorneys in this case, or anv other 

t U( Tl IT en,plo ' e ! ,f ,he Witness would not attempt 

fp' t ie names, dates or times when he saw intoxicated persons 

go in or come out of either of these saloons, because he does not 

icq i. n<> " ft 1 ,e P^’l'le and may make a mistake in doing so. 
tmt It is a general occurrence. Knows the faces of the people 
up there, and quite a number of them hv name. Would 
not attempt to say who the people were who went in or came out 
of said saloons in an intoxicated condition. Knows the people’s 
faces and some of them by name, but would not attempt to give 
them, either those who were intoxicated or otherwise. Would not 
give their names because he is not well enough acquainted with 
them to know whether it is their proper name or not. lie knows 
them and hears them talking to each other and calling them bv 
name, but has never l>een introduced to all of them, and knows 
lots of them just by that name. 

Q. M ill you give the names of those persons bv which you know 
them ? A. No, sir. 

Q. Can you do it. A. T could if I would studv over it a little 
while. 


Q. Well, study over it. A. T have references that 1 could get 
the names. T haven’t them here. 

Q. Is that the best answer you can make to that? A. Yes. sir. 
Q. Do you refuse to furnish those references? A. At the present 
time. 


Q. Can you give us the names of any person or persons who, 
while in an intoxicated condition, attempted to jump on a moving 
car of your company? A. No, sir, and I would not, 

Q, Is it that you do not know, or that you refuse to tell? A. I 
do not know their names. 

Many sober people attempt to jump on the cars. Could not 
say whether they are more numerous thaf the drunken men who 
attempt to jump on. They run from the Capital Traction car to 
plaintiff’s car when the latter is in motion and jump on sometimes, 
but not frequently. I pon being asked the names of any person 
or persons witness has seen on his car with whiskey bottles, he 
replied that there was a man that camped at the Falls last fall, who 
was seated in the car, in August he thinks. He had a water melon 
beside him which he laid in the seat and said, “J forgot to get my 
bottle of whiskey that I left at Ward ell’s,” and he left the car. 
Witness went to the window to get tickets and upon his return heard 
a glass crash. He went inside and there was a scuffle over 
164 seats. Someone had taken this man’s seat while he went to 
get his whiskey bottle, and the glass of the car was broken. 
Witness attempted to get this man to pay for the glass, which the 
latter refused to do, and lie took his name and address, and has it 
where he can refer to it. but hasn’t it with him. He appeared to 
be intoxicated at the time. He rode more than once with witnass 
on that line. Has had other incidents of like nature, and could give 
a number of names if he had them with him but he had not. Wit¬ 
ness made note of them and wrote the names and addresses down in 
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making a report to the company. 1 pon being asked to give the 
name of any i>erson or persons who, while in an intoxicated con¬ 
dition, created any disorders on his cars, replied he guessed he 
could give a number of them. One named Mason, living at Hit- 
affer, a station on plaintiffs road, who witness thinks is a black¬ 
smith, raised a general disturbance among the passengers. Could 
not state when it was. This same man has often created such dis¬ 
turbances. Cannot state when he first saw this man. When he 
did see him on these occasions he boarded the car at 36th & M 
Street. Could not tell where he came from, nor where he had 
been, nor where he first saw him. Would not attempt to give off¬ 
hand the names of any persons who, while in an intoxicated con¬ 
dition, created disorders around the plaintiff’s terminal. Could 
not give the name of one person off-hand. Could not give the 
names of any of these persons who got jars of beer and rode on his 
line, though there is quite a bunch of them. Witness is not a 
patron of either of these places, because he does not use liquor, of 
any character. He knows both Messrs. Warded and Carr. Could 
not recall ever having been in either place. When he saw these 
men whom he judged were intoxicated going in and coming out 
of said saloons, he did not follow them in nor see what they did 
after they got in. Saw broken or empty bottles in his car from 
time to time, and running from one end of the car to the other 
liquor, mostly at nights. Believes some of the bottles bore 
165 names of dealers other than Warded and Carr, but the latter 
two were more numerous. Does not remember the names 
of the other dealers on the bottles, nor any of them. Could not say 
if any of the bottles bore no lahfos showing dealers’ names. Does 
not know, nor could he approximate, the number of bottles from 
the places of either Carr or Warded. Can not tell the last time or 
the first time he saw any of said bottles, nor can he give any dates 
at all concerning same. Has had a day run for quite a while, and 
hasn’t as much trouble as he had when he had late runs. Cannot 
approximate the number of bottles he has seen, but it is a general 
occurrance, and he did not try to remember. Found old newspapers 
on his car, and occasionally old wrapping paper. Has no toilet 
compartment on his car. Did have such a compartment on the 
Bluemont car, but does not remember finding bottles therein. It 
appears Warded has a bock entrance to his place, and witness sees 
people going out and in there, and telling him that is where they 
get their stuff and what they have he has seen. Could not reeail 
the names of those who he saw go in the back entrance. Witness 
never went in said back entrance. Saw no one going in Warded’s 
back entrance being served there with anything, but saw them 
coming out of there with beer in jars. Could not tell the last time 
he saw said back entrance used for said purpose. It has been there 
ever since he has been with the plaintiff. Plaintiff’s toilet is in one 
end of the building, and witness using the same sees said entrance 
used frequently. Did not see said entrance used yesterday or day 
before, and could not say such use was made within the past month. 
Said back entrance to Wardell’s place is in an alley way which, 
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so far as witness knows, anyone can go in. There is a door in the 
alley of Wardell’s yard. Does not know how long said door has 
been there, nor when he lirst noticed it, or whether it is locked 
now or not. Saw Wardell on more than one occasion help intoxi- \ 
eated people on plaintiff’s cars. Does not remember the date 

166 nor can he approximate it, nor the name of the person 
helped on the first occasion. As near as witness remembers i 

this party was let off at Pierce’s Station. Has seen him before, 
probably since, but not recently. Does not know, nor can he ap¬ 
proximate it, when he next saw Mr. Wardell help anyone on the 
car, nor does he know such person, nor his destination. Remem¬ 
bers such occurrence twice, but could not say how many. Could 
not state if the party helped by Wardell on the second occasion was 
the same as the one helped by him on the first. Did not see either 
of the men whom Wardell helped go in Wardell’s place. Thinks 
they came out, or were helped on the car. Saw them come around 
the corner with Wardell, but could not tell where they came from. 

Did not at that time see them come out of the doorway. 

Cross-examination: 

Found some bottles on his car on late runs, Saturday night being 
the worst. Carried many people on these trips, and saw them have 
whiskey bottles. Could not say if more colored people than white 
had them. Some bottles, some of them not broken, were lost out of 
pockets, but witness does not know who had them. Of the colored 
people some would have bottles, some cans, and some bundles, but 
witness did not know what was in the latter. Could not tell if, on 
Saturday night, as a rule, people on his line came into town to make 
their week end purchases, and bring baskets. Has been on that 
road four years this month as conductor. Presumes that some of the 
poeple come in on Saturday afternoons and evenings for purchases 
of groceries and household goods, and some come in to get drunk, 
because they get that way, both colored and white. The alley 
entrance to Wardell’s back door is between the ladies’ waiting room 
and the other waiting room, and passes plaintiff’s toilet, and is 
entered from an alley. There is no door, but an opening in the 
alley. The alley is probably three or four feet, does not exactly 
know. The entrance is from the terminal station to the 

167 toilet, which is in the alley, that is, the door leads in from the 
alley, in the alley about one step and turn to the left to their 

door. Does not know what is at the further end of the alley; has 
never gone back into the alley to see whether he can get into Wardell’s 
place, and does not know that people went out and in there with 
goods, but only from what they told him they got them there, and 
that is the reason he states people go in there. Did not speak to Mr. 
Laml>ert before testifying what his testimony would 1 x? in respect to 
people going in and coming out of WardelTs back entrance, nor so 
far as witness knows did Mr. Lambert know that he would testify 
that people went into Wardell’s by the back way. Has not talked 
about it with Mr. Mackey, or Mr. Emmert, and none of them knew 
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what lie would testify aliout. Witness had to make reports to the 
company in regard to the smash up of windows, &c., as to how they 
occurred. Does not remember talking to any of the attorneys in the 
case, or to the representatives of the road, about people coming into 
the terminal, and into the alley, and then into Wardell’s place for 
the purpose of getting liquor. Does not know where Mason, the 
blacksmith, got his liquor. 

Redirect examination: 

Knows Mr. Mason, but does not know if his first name is Jesse.f 
Does not know Archie West, Norman Iierrell, nor Robert Kidwell by 
name. Knows Mr. Taft, but does not know if his first name is 
Theodore. These were among the disorderly people, and appeared 
to be intoxicated, lie believes Iierrell gets off at Lynnliurst. Does 
not know where Kidwell leaves; Taft gets off at Dominion. Does 
not know W est. 


Recross-examination: 


Taft was disorderly on various occasions, but could not tell when 
either of said occasions occurred. Has seen Taft and Iierrell to¬ 
gether. and others that he did not know, but could not say when that 
was. W ere not disorderly on every occasion they got on the 
168 car. Could not tell where they had !>een. Does not recall 
any particular instance that he saw either of them come 
from the places of Warded or Carr. Taft and Iierrell usually stand 
on the back end and smoke and talk. Mason at various times was 


disorderly on the car, but witness cannot give the dates nor the names 
of any parties with him or connected with the disorder. He gen¬ 
erally was alone. Does not know whether any of the men mentioned 
have been in or just come from the Carr or Warded places, but only 
from their conversation. 


Wdiereupon the defendants moved to exclude all of the testimony 
of the witness with respect to these names and all that succeeded it, 
upon the ground that there is no connection between these places 
and these people, which motion the Court overruled and the defend¬ 
ants reserved an exception, w-ich was duly noted upon the minutes 
of the Court. 

Witness rememl>ers one incident of Iierrell riding up in front of 
Wardeds place and receiving a package on his horse. He did not 
get off of the horse. 


^Thereupon the plaintiff further to maintain the issues upon its 
part joined recalled as a witness W. B. Emmert, who having been 
previously duly sworn testified in substance as follows: 

Direct examination: 

Witness had received and knew of general complaints by patrons 
of the road against the proximity of the saloons of Carr and Wardell 
at the terminal at 36th & M Streets, and also about people coming 

14—2894a 
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or ‘t those it 1 .;khis in ini intoxicated condition and causing trouble 
on the cars. I hat plaintiff has been put to extra expense in having 
to have watchmen because of conditions brought about by these 
saloons. With the elimination of these saloons and the condition 
they bring a lion t there, plaintiff could probably dispense with the 
services of one man. Additional expense is also incurred in 
109 providing guards on trains, who used to he officers of Alex¬ 
andria county, whom they pay to ride on trains. These 
oflieers are used mostly on Saturday night; sometimes it becomes 
necessary to have them on other nights. 

Cross-examination: 

Ilis company took over the Great Falls property November 1, 
1911. and the operation of the Bluemont property on July 1. 1912. 
Knew this neighborhood very slightly before 1911. In 1911. when 
he came there, the ticket odices were where they now are, as well as 
these saloons. Plaintiff leases a portion of the property, the front 
of which is marked “I)’’ on ‘ Defendants’ Exhibit A,” and which 
runs back to where it is marked in load pencil “Carson.” It is a 
two-story building running back to an alley way, and that portion 
from the mark "Carson back to the stone wall, runs into the rear 
of the Wardell property and is leaded. I he plaintiff s lot runs be¬ 
yond the stone wall, further north, and is owned by the plaintiff in 
tee. lie thinks the lease on that portion which plaintiff occupies 
under lease runs for five years from January 1. 1913. In the front 
portion of the second story of the building marked A *I)' ? on said 
Exhibit, is the dispatcher's office, the train master’s office is in the 
rear room, and the little room is used, possibly jointly bv the agent 
and the trainmaster. Plaintiff pays taxes on real estate in the Dis¬ 
trict, Paid ten thousand dollars for the rear lot back of the property 
held under lease. Thinks the Great Falls and Old Dominion com¬ 
pany paid ten thousand dollars for the property which came into 
plaintiff s possession through the purchase of the former’s property. 
Some improvements have been made on it since then. Does not 
know how many square feet it contains. The lot is about 30 or 40 
by 50 feet. Does not know how long these saloons had been located 
in their present location before 1911. Does not know, nor has he 
any idea, how many other saloons are in that neighborhood along 
M Street, nor how many are on M Street east of plaintiff’s 

1 <9 terminal. W hen plaintiff took over the road the portion 

• ^ 1 ^ fee was improved by a two storv brick build¬ 
ing. The offices of plaintiff are at 3503 M Street, and immediately 

in front of the entrance to the Capital Traction Company’s barn or 
its loop. That square is about 240 or 200 feet. Witness’s office is 
located at 3500 M Street, because he wanted to be as near his work 
as possible, and had not room for it in the terminal. Have been 
occupying these offices more than a vear. Prior to that time their 
offices were at 1517 IT Street, Washington. The alleged terminal 
and shed covering it, covers 30th Street, and the shed was erected 
under a permit from the District Commissioners. Witness under- 
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stands the space for the tracks was occupied under an act of Con¬ 
gress. There are two rails in the street on M Street. The portion 
of the lot owned by plaintiff in fee goes back of the Wardell prop¬ 
erty. The portion which plaintiff leases he believes belongs to the 
National Capital Brewing Company. The Great Falls and Old 
Dominion Company lease was on what is known as the Schaeffer 
property, which lease he has in plaintiff’s files. This lease was can¬ 
celled within the last two weeks on a compromise with the Schaeffers, 
or their attorneys, as the result of litigation. 

Whereupon by agreement of parties hereto the lease from George 
Schaefer to the Great Falls and Old Dominion Railway Company 
was admitted in evidence, and said lease is as follows: 

‘‘This Lease made this 4th day of April, 1911, by and between 
George Schaefer and Emma Schaefer, both of the District of Colum¬ 
bia, parties of the first part, and the Great Falls & Old Dominion 
Railroad Company, a corporation, party of the second part. 

Whereas the parties of the first part have leased to the said 
parties of the second part premises known as the north 20 feet 
by the width thereof of lot No. 25 in Square No. 1202, also the 
west 10 feet front by the depth thereof of about 120 feet of lot 20 
in Square 1202, in the City of Washington, District of Columbia, 
for the term of five (5) years commencing on the 1st day of April, 
A. D., 1911, and ending on the 31st day of March, A. I)., 1916. 
at and for the yearly rent of $720.00 payable in monthly instal¬ 
ments in advance, that is to say, the sum of $60.00 on the execution 
of this lease as the first instalment in advance for the month 
171 of April, 1911, and a like sum on the first day of each en¬ 
suing month thereafter. 

And the said party of the second part, for itself, its successors and 
assigns, hereby agrees to take, and does hereby take and hold the 
said premises for the term of five (5) years, at the said rent, payable 
as aforesaid, and it is further agreed that the lessee, its successors 
or assigns, shall have the right to use any or all of said property for 
railroad purposes for laying of its tracks, switches, turnouts, or 
loops thereon, and have the right to remove, tear down and move 
any or all improvements thereon at its discretion, for the purposes 
hereinbefore set forth. Provided always that if the said lessee shall 
fail to pay the said rent in advance as aforesaid, although there 
should have been no legal or formal demand for the same, or shall 
use the same for any disorderly or unlawful purpose, or break either 
of the aforesaid covenants, then and in either of such events this 
lease shall cease and determine, and shall operate as a notice to 
quit, the thirty days’ notice to quit being hereby expressly waived. 
And the said lessors, their heirs and assigns, shall and may proceed 
to recover possession of the said premises in and bv virtue of the 
provisions of a code of law for the District of Columbia to regulate 
proceedings in cases between landlord and tenant. 

And it is further provided that if under the provisions of this 
lease a seven days’ summons shall be served, and a compromise or 
settlement shall be made thereupon, it shall not constitute a waiver 
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ni^v^i ccne *? an ^ h ere i n contained, and it is also hereby agreed that 

con InicT f / Iie >reUC1 01 Uny covenant herein contained shall be 
ths !rl t0 ? r V 1 any maIiner aflect the conditions of 

or asskm w ;n nd lt ls n further a «reed that the lessee, its successors 
or aligns, twll gi\e all necessary consent, and sign all papers re¬ 
quired during the term of this lease, for anv trailer ofTeTetad 
liquor license at premises No. 3005 M Street, Northwest. 

in testimony whereof the parties hereto of the first part have 
hereunto set their hands and seals on the day and Year iir4 herein- 
befoie written, and the party hereto of the second'part has caused 

its tehM by its'President and 
attached ’ * letaiy, and the seal of the corporation hereto 


| seal. J 


Test: 


GEORGE SCHAEFER. | SEU I 

EMMA C. SCHAEFER. [^l.I 

GREAT FALI.S & OLD DOMINION 

railroad company 

JOHN R. M, LEAN, rrem.hut 


W M. B. ORME, Secretary. 

•L Ji’ 6 , W f‘o 1lnRt0n & 01(1 Horn in ion Company issued its check for 
the rent of the property marked “Washington * Old Dominion Rail 

3 'vahmg rooms and ticket office,” on exhibit Fitehugh No 1 

road on r if s l l ""Tf *° the Falls & Old Dominion Rail! 

cheek was R n ( fd " C L 'rr V ' S n °"' helcl under l«w. Said 
(lied. «as issued to Schaefer as rent for property covered 

vvitn«« k ' latfe ! • eaSe ‘ Sa - ,d l ,l '"|X'rty is hack of Carr s but 
witness is uncertain as to ,ts being back of Warden's. The 

17° Kr <0vered ! >v tlle Schaefer lease gave a connection with 
llaintil s property covering the full front, of the rear of 

li ,v. ‘ 0 r;llll ' oad Ration and the Ward el I and Carr properties 
all the way out to M Street. Plaintiff issued checks a rent f^ 

Pd, 11 rA,f"^' , ' rtV . lmliI Mv or August, mid The Orel 
Falls & Old Dominion Railway Company is in existence When 

Falls it a 0id n Domi,fi °P u° min A° n P-vh-eTtiie Great 

obligation JfX Cr^Fp n a 'p C0mpany 11 a ' isu,ned ,lle outstanding 
omigations of the Great, Falls line up to a given amount, which was 

part of the purchase price of the property: the Washington A- Old 

o iiinion having paid more that it assumed the Great Falls A- Ol 1 

Dominion must reimburse the former. Plaintiff has not lien rcim 

r r/VT, the eXoess r >nvn,< ; nt over ‘be amount assumed and the 
2nd doS; C ° mpany °' VeS plaintiff an °r* n acc °unt of several thou 

Griat 1 Falls 0 ? Old ' vas asked “Who is the president of the 
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it own operating property. It has no office in the District of Colum¬ 
bia, but its home office is at Rossyln, Virginia. It has assets and 
holds annual meetings, in Rosslyn on the property, or in plaintiff’s 
office. The agent for the (ireat Falls & Old Dominion Company 
in Virginia is Judge C. E. Nichol. Witness is uncertain if Niehol 
is also Virginia agent for plaintiff, but lie is its attorney in Virginia. 
Sometimes during the rush hours plaintiff’s cars would have 
to stop on the end of the Aqueduct Bridge, and at other times 

173 in case of trouble with the schedule, this may have to be 
done at any time during the day. Plaintiff operates about 

190 trains in and out of the station during the 24 hours, exclusive 
of the bridge car. Trains may be stopped out on the bridge because 
of other cars filling the terminal. In the summer time the traffic, 
especially the excursion traffic made up of women and children, is 
much heavier than in winter, and often numbers of cars which can 
not get into the terminal must be unloaded in and out on the 
end of the bridge. Plaintiff’s business in the Washington terminal 
was larger in 1913 than in 1912, because it took over the Bluemont 
line, 57 miles of railroad, in the middle of 1912. The decrease in 
passenger business in 1914 over 1913 was about $7,000, which 
was on short haul passengers, principally out and in Washington, 
6/7 of it being a decrease on the Great Falls line. Thinks it was 
due probably to the fact that excursion traffic was lighter in 1914 
than in 1913, that is visitors between Washington and short haul 
points. Plaintiff maintains a park at Oreat Falls, the round trip fare 
to which on straight ticket is thirty-five cents. Tn 1912 or 1913 
an adjustment of fares affecting the transfer was made, whereby if a 
passenger used a transfer to Cherrydale, and bought a round trip 
ticket to Great Falls from Cherrydale, and then paid the city fare 
from Cherrydale, it probably opera ted to give plaintiff the same rev¬ 
enue. thirty-five cents, but it was slightly to the advantage of the 
passenger. The regular schedule of trains on the Great. Falls line 
is the same Saturdavs as on other davs, on the Bluemont line an 

t/' t/ 

extra train after eleven o’clock p. m. on Saturday is run. The latest 
train on the Bluemont line going beyond Falls Church is about 
seven or eight o’clock on days other than Saturday. At excursion 
times and during the daily rush hours the passenger traffic crowds 
the quarters at 36th & M Streets, but at ordinary times it is not 
crowded. Tn the summer time the excursion business rather 

174 than the rush hours causes crowded conditions at the termi¬ 
nal. Excursion rates are in effect the year round, and are 

used principally according to weather conditions, and usually run 
through September. Witness is acquainted with the saloons of 
Wardell and Carr, having been in Carr’s twice, he believes, but 
never in Wardell’s. Witness does not know if plaintiff made anv 


protect against the issuance of licenses to Carr and Wardell prior 
to Oetober 23, 1914. Witness bad never complained to the police 
authorities or any other authorities against the conduct of people 
alleged to have obtained liquor in said saloons and then created dis¬ 
orders at plaintiff’s station, and does not know if plaintiff ever made 
such complaints. As far as witness knows plaintiff never protested 
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against the issuance of said licenses because it considered the saloons 
being legally maintained until after the present licenses were issued. 
\\ itness never asked the police authorities for protection from al¬ 
leged drunks who insulted plaintiff’s patrons. Plaintiff regularly 
employs two special officers at the terminal, and from time to time, 
almost if not every week, officers of Alexandria county, and some¬ 
times Fairfax county, Virginia, are also empoyed to ride on plain- 
tifl s trains to protect its passengers. Said two special officers, named 
Chaney and Anderson, are yard men, and sell tickets in the morning 
when there is practically no business. They were appointed special 
officers in the District, and have been regular men for some time, 
and perform said duties as special officers in addition to their duties 
as yard men, but receive no additional compensation. Officers from 
Fairfax and Alexandria counties are employed usually Saturday 
nights, and at other times when it is thought necessary. For in¬ 
stance, if trouble develops with these drunks on trains tonight, and 
it is likely that there will t>e a repetition thereof tomorrow 
175 night, these last mentioned officers are employed. At times 
hv reason of these disorders arrests were made, and plaintiff 
had to appear in court, but witness could not state how often, nor 
can he state of his own knowledge whether said disorders were or 
may he traced to sales of liquor in the saloons of either Carr or 
V ardell. With the absence of these saloons, and with a relief in 
the conditions there, witness thinks plaintiff would find onlv one 
man necessary during the rush hours instead of two. A starter 
would not he necessary, for the dispatchers within the building could 
attend to that except during the rush hours, and to sell tickets they 
have other men who could lap over on those few hours of time and 
thus care for the ticket office. Said two men sell very few if any 
tickets. Roth of said men were appointed as train starters or ticket 
sellers at $75 per month each l>efore they were appointed special 
officers, and since such appointment their salaries were never in¬ 
creased. Sometimes on Sundays special officers are employed at 
Great Falls in connection with the operation of the park there. 

Redirect examination: 

A letter dated October 23, 1014, purporting to have been sent 
to the Excise Board, was sent by plaintiff to said Board, but no re¬ 
sponse or acknowledgement was ever received. Several men ih 
addition to the two designated as starters and sometimes ticket 
sellers, are employed on account of conditions there. 

Recross-exa mi nation: 

V hereupon plaintiff, by its counsel, offered in evidence said 
letter of Octoler 23, 1914. 

Mr. Downing: We want to serve notice upon them (plaintiff-) 
to furnish us with the resolutions referred to in this deed, recorded 
in Liber 3489, which are not made a part of the deed, and also the 
deed from the Great Falls Power Company to the Great Falls & 
Old Dominion Railroad Company, recorded in Libert No. 6, 
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page 213, of the land records of the county of Fairfax, State of 
Virginia. 

Mr. Lambert: And the lease under which the terminal prop¬ 
erty is held, I have sent for that, but if it is found impossible to 
produce it, 1 consent that the record here shall take its place. 

Mr. Downing: You had better add to the call that we also want 
a copy of the charter of the Old Dominion Railroad Com¬ 
pany.” 

176 Mr. Lambert: You can call on us for certified copies 

under this proceeding. 

The Court: Yes, under the notice to produce. 

Thereupon counsel for the plaintiff announced its case closed. 

Mr. Bell: If the Court please, while I have no doubt the Court, 
will take judicial notice of the matters to which I am about to di¬ 
rect the Court’s attention, we think that the record should show 
affirmatively that we have asked the Court to hike judicial notice of 
certain conditions. In the first place, that on the 2(>th of April, 
1912, a bill passed the Senate of the United States, being Senate 
Bill 5461, entitled “A Bill governing the granting of licenses for 
bar rooms in the District of Columbia, and for other purposes.” 

******* 


T then ask you to take judicial notice of Paragraph 2 of that, 
of the Senate rider, or bill, of February 19, 1913, which is identical 
with a similar paragraph of the Act of April 26, 1912. 

******* 


In addition to that, I ask your Honor to take judicial notice of 
the proceedings of the Congress during the legislative day of the 
First of March, 1913, which was followed by the offer in the House 
of Representatives of an amendment to this Act of February 19, 
1913. under which the 150-foot matter in the railroad station pro¬ 
vision was stricken out by the Sub-committee on the District of 
Columbia of the Committee on Appropriations, and the clause as 
to the operative effect of the Act changed from “from and after 
its passage” to “the first day of July, 1913”, being the terms of the 
present act, the westerly fire limit matter being left as it was in the 

first, second and third bills. . 

Of course, for that purpose I offer in evidence the Congressional 

Records of those days that I have spoken of. 

The Court: If you offer them in evidence, then I do not have 
to take judicial notice of them, but I take notice of them as evi- 

d e nce • 

Mr. Bell: Then I will withdraw my offer of the Congressional 

^Mr^ Lambert: I ask that the Congressional Records be offered 
in evidence. Mr. Bell is stating the facts here apparently as a wit¬ 


ness. 


Mr. Bell: I will hand them up to the Court. 
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W hereupon the defendants, to maintain the issues upon 
their part joined, produced as a witness Patrick F. Carr 
who being duly sworn testified in substance as follows: 


Direct examination. 


By Mr. Downing: 

He is one of the defendants in this case, and occupied premises 
ddo.) M Street, N. \\. Saloons have been operated at the places 
now occupied by witness and Warded for 35 years to his knowledge. 
Witness acquired his present saloon a little over eight years ago by 
purchase from P. K Keliher, now deceased. At the time witness 
purchased said saloon George Schaefer owned the property upon 
which the saloon is located, and witness bought the property from 
him this coming April three years ago. Warded had had his place 
a good many years lx*fore witness located at his said place. Plain¬ 
tiff came in at the terminal shortly after witness had his place and 
it was preparing to go in at that time. Witness is acquainted with 
Wm. F. Hart, who was known as the manager and handled the 
running of the road there; was introduced to witness, representing 
the interests of John R. McLean and others. 

(Record, p. 509.) 

Q, What dealings, if any, did you have with Mr. Hart relative 
to this lease? 


Mr. Lambert: I object unless Mr. Ilart is shown to have had 
some connection with this company. 

Mr. Downing: We expect to show that. 

Mr. 1 obriner: r l he lease is in evidence as a confirmation of 
Hart’s negotiations, as a result of those negotiations, a lease signed 
bv the Road. 

Mr. Downing: We expect to show by this witness that through 
Mr. Hart this lease was negotiated. It is here in court, signed and 
executed by the company. The testimony which I wish to adduce 
from Mr. Carr shows that the transaction happened in the way I 
wish him to testify. 


Mr. Lambert: The lease speaks for itself, and I submit is the 
only competent evidence of what the result of any negotiations was. 
In the second place, at the threshold of this proposition we are met 
by an assertion that they are going to attempt to show certain rep¬ 
resentations made by Mr. Hart and certain conversations had be¬ 
tween Mr. Hart and Mr. Carr. Before they can attach that to the 
Road in any way, they have two things to do. One is to show that 
Mr. Hart was an official of the road, an agent of the Road in some 
way, to act in the premises. Secondly, if they do show that 
178 he was, that he was acting either by requisite authority or 
under the apparent legal scope of such authority as he had 
in connection with the matter. Otherwise, it is absolutely impossi¬ 
ble to regard it as evidence. 

Mr. Downing: I now call your Honor’s attention to this deed, 
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which we offer in evidence, a deed from the Great Falls A Old Do¬ 
minion Railroad to the Washington Old Dominion. 

(Mr. Downing thereupon read the deed referred to to the Court.) 

Mr. Tobriner: In connection with this deed which is offered in 
evidence, we also desire to offer the mortgage which was executed 
by the Washington A Old Dominion Railroad Company to the 
American Security A Trust Company. 

Mr. Lambert: That is a mortgage to secure its bond issue of 
$2,500,000. 

Mr. Tobriner: It is recorded the first day of December, 1911, 
in Liber 3489, at folio 33, of the Land Records of the District of 
Columbia? 


The Court: I wish you would adopt my suggestion of going 
ahead with the rest of your case, and if we go on tomorrow 1 will 
let you know tomorrow what my view of the law is, and if we go on 
Monday, 1 will let you know then? 

Mr. Bell: May I interrupt the examination of the witness a 
moment? This morning I offered in evidence certain Congres¬ 
sional Records. No objection was made to them. Those records 
are the records of February 19, 1913, February 28, 1913, March 1, 
1913, March 2, 1913, March 3, 1913, and March 4, 1913. 

I also offered this morning the Congressional Record of April 
26, 1912, which since that time has disappeared. It was in Court 
this morning. That is the most important record of all, because 
that contains the bill of April 26, 1912, under which this railway 
station provision was amended so as to embrace this particular 
railroad station, and prevent the licensing of places within 150 
feet of that station. If that is not supplied in the meantime, I 
will ask to have that offer marked. 

The Court: 1 understood that it was arranged this morning that 
the Court might look at any Congressional Record it wanted to 
which had anything in it in regard to this excise law. 

Mr. Bell: Undoubtedly, but these are the ones that deal spe¬ 
cifically with this question. 

Whereupon witness further testified that the toilet facilities at 
the terminal were very insanitary and very cramped for a compara¬ 
tively few people compared to the number of people who travel 
on the road. Recently a small urinal was put in there at which 
two or three men can stand, cramped, at one time. There is one 
stool there. Has as many patrons of the plaintiff come into his 
premises to use the toilet as those who come there to purchase. 
Three or four on every train, at other times more, to use the toilet. 

Sometimes such patrons come into his place intoxicated, go 
179 back and use the toilet and sit there for quite a while until 
he quietly requests them to go out into the air. Apparent 
patrons of the plaintiff frequently come into his place intoxicated. 
Always during the day and night one of witness’s two sons, who 
relieve each other, is in the saloon, and witness is frequently there 
with them. 

Q. I will ask you to state whether or not at any time during your 

15—2894a 
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operation ol this> place of business a drunken man has received 
anything to drink in your place? A. It is strictly forbidden. I 
do not permit it. If a man shows any, even the slightest, form of 
intoxication, he cannot get a drink in my place. 

Q. \\ hat is your usual practice when a drunken man comes into 
your place? A. It is not very often. 1 have stood at the door and 
talked niceH to him and kept him out, if I could catch him coming, 
<ind if lie happens to get in, I make it very interesting to him to 
talk to him, and tell him 1 want to talk to him on the outside for a 
while, and get him on the outside. But if you want to know mv 
practice—can I state to the Court? J 

Q. Go ahead. A. I call his attention to the fact that he is ex¬ 
posed to the scrutiny of the officers, who are always on dutv there 
cither one or two. 1 he regular officers are there in charge of the 
traffic. They have, right in the center of the street there, a station 
from the precinct, either one or two of their men, and thev also have 
a watch-box, a construction right on the end of the Aqueduct Bridge 
for the protection of those officers. They are housed there, and they 
are continually there. If a man is under the influence of liquor for 
the protection of ourselves and himself I always talk nicely to him.” 

Thereupon w it ness was asked to identify a photograph which he 
stated was a picture of his saloon and the location of the terminal 
the iron ®hed o\er the street, etc., and the corner occupied bv plain- 
tilt, and is a correct representation of everything that is there to his 
appearing everything is there. 


Mr. Mackey: 

Q. In front of your place there is a blue sign, with a hand on it, 
saying *vl o the bar. Is that on that picture? A. You cannot sec 
it on this picture, but there is on the top, under the porch, a very 
small sign there that points to the number. It has l>een there for 
years. 1 hat is up under the portico. 

Q. On that picture there are words on either side_ A. I will 

I 1TA11 t1»h IT 1 __ ^ A . 1 . 1 .a 


. % I-- v "V/AVAO uu MUu- 

tell you why that word was put over that door, if you ask me? 

Q. I just want to have it in the record that it is there. On either 

side of Mr Wardells door is the word “Saloon,” and that does not 

«l ow , l u< that I >lctl J re ’ t !j® se M a ck signs. A. I know that Mr. 
\\ ardell s name, and po^ibly that word. 


Whereupon with the plaintiff’s consent, said photograph was 
admitted in evidence marked “Defendants’ Exhibit No. 1.” 


ICO rr , 1 , - r , - - I'cicuuttiua HrXIllDll ISO. 1. 

180 Jo the left of the entrance door of witness’s saloon is a sign 
Carrs buffet, but there are no other signs. There is an 
umbrella or platform stand which the police stand under in hot or 
inclement weather indicated by “P. F. C.” on said photograph At 
that stand there is always an officer to protect traffic going from the 
bridge and back again, and coming around there where the cars go. 

abotit^rio 0 'T‘ Pj^form from the end of witness’s saloon is 
about 30 or 40 feet, and it is a little nearer to Wardell’s place. Anv 

one coming out of either of said saloons would be under observation 
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by the various officers at said platform. The angle of 36th & M 
Streets is to the north, running northwesterly, and the M Street 
line veers somewhat to the north and the road turns oil* there a little 
just beyond witness’s place. No one standing within the terminal 
or under the shed at any point could observe either of said saloons. 
Witness has tried to observe said saloons from said points but could 
not do it unless he went down on the pavement. “You might pos¬ 
sibly be coming out on the extreme corner of the platform here, or 
the pavement,”—that is, on the east side of plaintiff’s office, running 
back 36th Street, north, he could possibly get a sort of glimpse 
of the first place. There is a hallway entrance there, and then 
comes the entrance to the bar, and you can only see, so far as the 
name is concerned, partly up under the portico that hangs out over 
that on the top. You would have to go out on the pavement. The 
police box is on the southeast corner of 36th & M Street, and the 
Aqueduct Bridge, and witness’s place is visible over there. Has seen 
drunks around the terminal. “Quite frequently they come up on 
the cars. In fact, on one occasion I helped a poor fellow up the 
hill at 35th Street, where he got off the Capital Traction car. I 
really do not know him, but I took the responsibility on myself, 
when I was on my way home, thinking maybe he might wander 
down my way and make trouble. So I helped to lug him 
181 up the hill at 35th Street, and helped him to go home. I 
left him at the top of the hill and he said he was going 
home.” These drunks frequently get off of the plaintiff’s cars com¬ 
ing into Washington. It is a common occummce for drunks to get 
off the Capital Traction cars on Saturday afternoons and nights. 
They are many. Has frequently seen persons coming over from 
Virginia on plaintiff’s cars on Saturday nights, go down town, get 
full, return on the Capital Traction cars and then on plaintiff’s line. 
Has seen respectable young men who witness knows come in from 
Virginia, go down town and get full, and return and enter his place, 
and whom he refused to serve. That happens on Saturdays and 
holidays frequently. Could not say much about the balance of the 
week, but it has happened evenings. Witness has strictly white 
trade and does not sell to negroes. Has seen a darkey get off of 
plaintiff’s road and attempt to go into witness’ place under the in¬ 
fluence. Witness stood in the door, put his foot in the way, and 
one darkey attempted to assault him, but witness said to him, “Be 
careful. I am interested here, and you cannot go in.” Has not 
seen a great many drunken darkies upon the plaintiff’s cars, but has 
seen them frequently in the terminal, but not coming into the 
place. Witness has noticed, and it is a common thing, for darkies 
to get on the plaintiff’s cars a little groggy, more so on Saturday 
nights because that is when that class of traffic goes up the road, 
sometimes in the afternoon. From 36th Street, or the terminal, to 
Wisconsin Avenue is about five blocks, and between those two streets 
are about twenty liquor places as follows: Michael Morris, 3004 M 
St., but that is at 30th Street, below Wisconsin Ave.; Starting from 
Rock Creek bridge and going down M Street are, 3011 M. V. Moran; 
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30 3 3 Robert R. Hogan; 3059 Edward Mannix, all retail; 3150 Geo. 
W. Manogue, wholesale; 3214 P. J. Cook, retail; 3209 G. W. Offutt 
l r "'holesale: 3218 M. S. Kronhcim, wholesale; 3219 
182 J. F. Tennant, retail; 3238 IV. Xander, retail; 3243 T. J. 

, all °y> "'holesaje; 3249 Daniel Canton, wholesale; 3258 
U K Burke, retail; 3279 Capital Liquor Company, wholesale; 3275 
P. J. Barron, wholesale; 3285 G. T. Harper, retail'; 3294 J. J. Kellv, 
-lohn Ready, retail: 3320 Conrad Sehroeter, retail; 3328 
LIhn Galhgher, retail; 3330 J. E. Dyer & Company, wholesale; 3400 

r> a 7 Vri,. lohan ’. retail; 3403 Simon Gordon,' wholesale; 3401 
Kicnard Cook, retail. All of the above named places were in busi- 
ness up to November 1, 1914. at which time Xander, Kellv, Galligher 
and Sehroeter discontinued business. 35th Street runs all the way 
through to the angle of Wisconsin Avenue, north and south, all the 
wav through down to the river, where a bridge crosses, and ends at 
M Street. It is one continuous block. It takes less than four min¬ 
utes to walk to Cook's place at 3401 M Street from the terminal and 
tock again, less than two minutes each wav in ordinary walking 
\\ itnesa did it recently, counting 205 paces. The Holohan and 
Look places are on either side of the street and one is as near to 
the terminal as the other, the only difference being the angling across 
the street. Of those who witness testified he saw coming around 
tho terminal, and who were intoxicated, it was rare to sec one so 
drunk as to lie unable to take care of himself, or to interfere with 
any one, but there was a certain degree of intoxication noticeable. 
A few days ago witness examined the toilets in the terminal and 
they were filthy “dripping or leakage from the urinal had come 
up so high over the floor that it had floated out on the outside where 
the passengers have to sit along the pavement, on those seats, and 
gone over and soaked down in the soil where the tracks come in— 
liltliy. A gentleman standing there and myself talked it. over.” As 
to the urinal on a squeeze two or three men might get into it. The 
water comes down the wall and there is a small trough there 
1 also one stool, very cramped. One-third of the plaintiff’s 
patrons use witness’ toilet. Witness has a toilet of prettv 

oUnJ-d 0 ' "rTn . <i ‘ Sta r ce five feet Ion K- « gentlemen’s toilet 

"r 1 j of and another one just around on the inside of 

“ , er T| 0r 'i? V1K1 n pn , Vate ’ but respectable people are allowed to 
Excise Board inspect and require modern toilet facili- 
^. l "! 1 th . ev I'ave inspected witness’s toilets when tliev came to in- 
• peet his saloon. Fifteen or twenty or more everv dav use witness’s 
toilet without purchasing from him. There is no loafing permitted 

trade tne?< ** P T1, ? re is no 00casi °n for it. He has a transient 

trade, going and coming all the time, but there are no loafers 
around, not even around the street—it is not permitted. The char¬ 
acter of his trade is strictly high class, the better class of people 

™*rT e remains m witness’s place long enough toV 

sened and catch his ear. unless he is waiting for a ear vet to come 
It has happened though not often, that witness has had occasion to 
ak customers if they were waiting for anything and they replied 
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they were waiting for a car. Men have come into his place in bad 
weather and gotten a cigar or something, and waited there for their 
car because they will not istand under the terminal shed in bad 
weather, and the place in the terminal is very cramped. About a 
month or six weeks ago plaintiff put in an additional men’s waiting 
room which witness thinks would be well packed with 25. Has 
heard general complaints about the car service on the 3Gth Street 
side where the plaintiff’s witnesses have testified 250 passengers are 
usually around waiting to take the trains. Said to Mr. Emmert, in 
the best of spirit, when in the latter’s office, “It is awful the way 
the patrons of your road are condemning it. There is a complaint 
from every one, almost, who rides over the road.” Witness has been 
and is now on very good terms with Mr. Emmert. The waiting 
rooms are on a line with the party wall there, and the largest 

184 one is possibly 20 by 12 or 12 Vo, and occupy all the possible 
space they can with-the present terminal facilities, every 

available inch of ground being used there hut the little 2Vk foot 
space to go into the toilet. Witness has seen one or two arrests made 
there by the Metropolitan police officers. No one with the slightest 
degree of intoxication can get anything to drink or to carry away 
with him at witness’ place, nor in said condition w r ould any one be 
allowed to treat his friends there. Does not permit a man to pur¬ 
chase from him or come into his place if he is addicted to drink or 
abuses it, or whose family needs the money more than the witness. 
Does not permit John Mason in his place. Jesse Mason of ITitaffer 
has not been in his place for probably about five or six years, because 
on one occasion wdien coming up the street one of the officers chased 
him through the place and out through the alleyw T ay, poked his 
billy into him and forced him across the bridge and home. Once 
after that witness w\as standing in front of his place and he, Jesse 
Mason, came up and spoke to him, and witness told him he could 
not go into the place as he did not like Mason’s said behavior with 
the officer. To witness’ knowdedge he has not been in the place 
since this incident happened, about four years ago, wiien Mr. Hill 
w T as there. Does not know 7 Archie West who Mr. Carson testified 
had been seen drunk on the cars, but if he is any w T ay loose he does 
not get into witness’ place. Witness thinks he know r s Norman 
Herrell, and knows Theodore Taft, but neither of them w T hile under 
the influence has ever been served in his place. Does not know r Rob¬ 
ert Kidwell. Taft rarely goes into his place, has not seen him 
there for a couple of years. Transfers have never been bartered in 
his place, that is ridiculous, nothing could be done with them. The 
so called bucket brigade does not exist. The bucket business was 
done away with in this city a long time ago, and witness never had 
such business. It is an unknown quantity in his neighbor- 

185 hood. Recently a sealed top jar has been adopted that must 
he wrapped up to be taken to the place to have filled. Possi¬ 
bly two or three of the very respectable gentlemen living in Virginia 
might get a jar of beer in that way on the w r ay home. Has no jars 
in his place and does not furnish them. Is opposed to that kind of 
business, and thinks his neighbor is. They avoid that trade for 
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their own preservation. The Capital Traction property takes in at 
least two-thirds of that block between 35th and 36th, and at the 
upper corner. The cars come along here and stop at this side 
entrance to the building. Passengers are not permitted in the build¬ 
ing, in under the archway. All passengers are unloaded here (indi¬ 
cating) right at or near the corner of 35th street. On two occasions 


during the day they are unloaded all the way from 34th Street, at 
what is known as the “sup[>er hour,” when all the cars cannot get 
into the barn, and they are unloaded all the way along here (indi¬ 
cating). The passengers disembark east of the entrance to the 
barn, and all along up nearly to the corner of 34th Street. They 
have to, for when two or three cars come in, it is so choked. All 
the Capital Traction passengers get off nearer to Cook’s and Ilolo- 
han’s than to witness’ place. From 36th Street up to Rock Creek 
it is a strictly business locality. It is known as the business street 
of the town. Does not think there is any private residence without 
a store in it there, but there may be one. There is no back way to 
get into witness’ place. 


(Record p. 608.) 


Mr. Downing: Then there is the other question your Honor has 
not decided yet, as to the estoppel. 

The Court: I can rule on that when you get ready. 

Mr. Downing: We might as well have it now. 


The Court : I shall exclude that testimony, on the ground that in 
order to establish an estoppel, you must show that the person to 
whom the statement was made, or who acted on the basis of some- 
i 1 c^ i ^ e or failure to object, has done something to his own dis¬ 

advantage, in reliance upon what the other person has stated or on 
some failure to act on the part of that other person, and I 
1S6 do not. think there has been anything in the offer which was 
made here the other day which indicates that you are going 
to show that Mr. Carr relied on anything that the predecessor of this 
plaintiff did or said to his disadvantage, so that it is practically dis¬ 
claimed that he was led by the railroad company in any way to enter 
upon the purchase of this property after they had made whatever 
statements you might he able to prove had been made. 

Mr. Downing: In order that there may be no mistake, we make 
our offer to prove now, not only what Mr. Carr will testify to, but 
also Mr. Hart and Mr. Cahill. There is no use keeping those wit¬ 
nesses here if your Honor is going to rule the testimony out. We 
now offer to prove by the witness on the stand that William F Hart 
representing the Great Falls & Old Dominion Railwav Company 
approached the witness prior to April, 1911, and. by representations 
that the railroad company would protect him in his license at 3605 
M Street if the witness would use his best endeavors with George 
Schaeffer, the then owner of the entire premises known as 3605 M 
Street, which included 3605 M Street as it now exists and also a 
certain piece of property descril>ed in the lease dated the 4th day of 
April. 1911. to procure from him a lease of said property to the 
Great Falls & Old Dominion Rv. Co., which has been admitted here 
m evidence; that Carr did use his influence with Mr. Schaeffer to 
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procure this lease for the road I have named, and did succeed in ob¬ 
taining said lease; that subsequently, in the office of Mr. Wilton J. 
Lambert, attorney for the aforesaid road and attorney for the plain¬ 
tiff in this case, the question of Mr. Hart’s promises to Mr. Carr, 
the witness upon the stand, was broached, and Mr. Hart then and 
there represented to Mr. Lambert that he had promised Mr. Carr to 
protect him. as the representative of that road, in the maintenance of 
his liquor license at that place as a consideration for the work which 
he had done in procuring the lease already referred to; that as a re¬ 
sult of that conversation of Mr. Lambert and Mr. Carr and Mr. 
Hart, the covenant in the lease above referred to was inserted in the 
lease, which said covenant reads as follows: 

“And it is further agreed that the lessee, its successors or assigns, 
will give all necessary consent and sign all papers required during 
the term of this lease for any transfer of retail liquor license at prem¬ 
ises No. 3605 M Street, Northwest.” 

That the lease was subsequently executed; that subsequently this 
lease was assigned to the plaintiff in this cause, as will appear by 
reference to Liber No. 3489, at folio 29, of the Lands Records of the 
District of Columbia, now in evidence in this cause; that the plain¬ 
tiff entered into possession of the premises described in said lease, 
and paid rent to the lessor, George Schaeffer, up until after the hill 
in this cause was filed; that subsequently, acting on the strength of 
the representations made by the representatives of the Great Falls & 
Old Dominion Railway Company, and being urged thereto by rep¬ 
resentatives of the road. Mr. Carr purchased the property 3605 M 
Street; all except the portion covered by the lease in question, and 
paid therefor the sum of $15,000, which price was based upon the 
saloon value, as well as the value of the property without the saloon— 
the two elements entering into the purchase price—and that he would 
not have purchased if he had not believed at that time that this 
covenant, and the representations made to him by the representatives 
of the railroad company, would prevent their ever complaining or 
making any objection to the existence of his license at that place. 

We also offer to prove by Mr. Hart himself that he was fully au¬ 
thorized to enter into the negotiations which I have already 
187 detailed in this offer of proof, had full authority from the 
Great Falls & Old Dominion Railway Company to do what 
we have said he did do. That is our offer. 

Mr. Mackey: Owing to the form of the question, I just want to 
state on the record our objection to it. 

The Court: It is rather dangerous to rule on such a long offer to 
prove, because it has in it certain things, and one thing which was 
not in the offer made the other day. Mr. Lambert, when he was 
here, asked the question whether or not the railroad company in any 
way made these representations with knowledge that Mr. Carr pro¬ 
posed to make his investment in this real estate, and that was ex¬ 
pressly disclaimed. Now the offer is in such form as to make it 
almost an offer to prove that they represented to him that they would 
not disturb him at any time in the operation of the premises for 
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saloon purposes, knowing that he was going ahead to make his in- 
vestment. 

******* 

Mr. Yeatman: The question is further objectionable because Mr. 
Downing says 'U itli the consent of the representatives of the road.” 
\\ hat does that mean? \\ hat representatives? If lie goes to the 

Court of Appeals, is lie going to a.-k that the president and vice 
president of the road- 

® r -J ol,rme . r 1 ; 1 O.ii.k perhaps we can straighten that out so that 
your Honor will 1 k> rid of that dilemma. 

Mr Downing: We withdraw that portion of the offer which savs 
that the representatives of the road urged Mr. Carr to buy this place. 
'Ir. i eatinan: Or that they made statements. 

The Court: You do not want the Court to assume that they made 
statements about not interfering with his license, with the knowledge 
that tie was contemplating buying the property? 

jection ^ ae ^ e,V: * " ant to P llt 011 ^ le record the ground of our ob- 

The Court: Yes. but I want to get what their offer is first. 

Mr. Downing: We could not prove that, of course. 

******* 

Mr Mackey: W e object to the offer as framed. It starts out with 
the statement that lie expects to prove these things bv this witness 
M e object first, on the ground that this witness has said that he knew 
nothing about Harts agency except what Hart told him. Second 
because the business is illegal now. and was not illegal then, because 
at that time it was within territory where licenses could be granted 
The next ground is that Carr himself has testified that he had no in¬ 
tention and made no proposal to buy from Schaefer at the time of 

p'°ip negotiations with Hart, the alleged agent of the Great 

1 alls tv Old Dominion Railway Company 

Mr. Downing: One minute. ' Carr does not so testify. 

Mr. Mackey: Let me get my objection in. 

I )mvi hng: That lie had not been contemplating buying at 
SulT ^ C ° ntrary ‘° that Cl,rr has ^ve? been L S ked 

' ,r : yia, ko >' : . " e insist that is in the record, that he said, in an- 
;. ® r 40 a question -that at that time, the time of these alleged ne^o- 

ffisxrs a®* 1 —° r t,,e p *"- »«'»-■ i* h-v 

Mr. Tobriner: That is not the proposition. 

Mr. Mackey: I will state my objection. 

* * * ‘ * * * * 

M . r ; Mafk , e >’ : -\nother objection is that it is an attempt to vary 
he terms of a written lease by testifying as to negotiations which 

!w"t t0 10 /I lakl w ° f the 1 eflse ' Another ground of objection is 
that it is an attempt to vary the terms of a written lease by negotia- 

tions with Mr. Carr, who was not a party to that lease 
188 Another ground is that the lease itself would lie ultra vires’ 
and is ultra vires because this corporation, under its charted 
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had no authority to make agreements with relation to the location 
of bar-rooms. Another ground of objection is that the lease was 
made with the Great Falls & Old Dominion Railroad Company be¬ 
fore the present company had any existence, and also that the cove¬ 
nant was not a covenant that ran with the land. We have the ob¬ 
jection in that they want to prove the agency of Hart by the agent 
himself, and the admissions of Hart by the admissions of an agent 
of a corporation. 

I he Court: r J he only law that I know of in regard to an agent 
proving his own agency is that he cannot testify that he was the 
agent, but whatever he said, followed up by whatever he did, and 
bringing that to the knowledge of the corporation, or the alleged 
principal, would be provable. 

Aside from that ground, however, I shall sustain the general ob¬ 
jection to taking the testimony. In the first place, as far as the lease 
itself is concerned, it contains, as I said, a covenant to consent to a 
transfer. There is now no situation presented where anybody is 
seeking a transfer. In the second place, treating the lease as a con¬ 
tract binding on the plaintiff in this particular matter the only re¬ 
sult that would follow the breach of the covenant, assuming it does 
bind the company, would be a forfeiture of the lease. 

As far as the other matters are concerned, apparently they are not 
relied upon as a contract in any way, but as matters of estoppel, and 
there is no offer here to prove that Mr. Carr, in reliance upon those 
representations, has done anything which (he railroad company had 
any reason to suppose he might do in case he did rely upon them. 
In other words, he has not changed his position because of anything 
that the railroad company said at that time, assuming that Hart was 
the agent and that anything Hart did could bind them in any way. 

There is a third proposition, and it seems to me that, for the pur¬ 
poses of this case, it is fatal to the offer. It is one of the objections 
that Mr. Mackey made. Assuming that they would otherwise be 
bound, they are not bound because the situation, whatever is was, 
that was contemplated by the parties, related to a condition where a 
license might legally be granted in that particular place; and assum¬ 
ing that there would be an estoppel against their taking any differ¬ 
ent attitude if (he saloon limits were not questioned, this whole case 
turns on the proposition, if it shall be found to lie a. sound legal 
contention that there is no right to grant any license here at all, and 
it is not a condition which was contemplated by the parties at the 
time they had these negotiations, whatever they were. So I shall 
rule that the testimony of the kind offered is not admissible, and give 
you an exception. 

To which ruling of the Court defendants reserved an exception, 
which was duly noted upon the minutes of the Court. 

Q. Mr. Carr, will you please state to the Court what efforts were 
made by the railroad company, the plaintiff in this case, to purchase 
your property, 3605 M Street, either from you, or from Mr. 
Schaeffer, prior to your acquiring the fee to it? 

Mr. Mackey: We make the objection at this time that he must 
16—2894a 
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show first that the railroad company did that, that the railroad com¬ 
pany made efforts j not answer a question as to w T hat efforts the rail¬ 
road company made by saying “Oh, they offered to pay me any price 
for it. \\ e want the proof first that the railroad company w’as 
doing this. 

189 Mr. Tobriner: To keep the record straight we offer to prove 
as follows: That representatives of the-- 

Mr. Mackey: By this witness? 

Mr. Tobriner: No, not necessarily. 

Air. Downing: By other witnesses. I want to excuse this witness. 

All. A eatman. 3 lie Court is entitled to know r what representatives 

Air. Downing: We offer to prove that the plaintiff in this ease 
made negotiations with Air. Schaeffer to purchase this property be¬ 
fore Air. Carr acquired it. We also offer to prove that after Air. Carr 
acquired it they made efforts to purchase it from Air. Carr, and w*e 
further offer to prove that at the instance of the plaintiff there was 
introduced in Congress a bill by Air. Carlin, No. II. R. 16811, 63rd 
Congress, 2nd session, to authorize the Washington & Old Dominion 
Railway Company, to acquire, by purchase or condemnation, the 
land and property necessary for terminal facilities and trackage in 
the District of Columbia at or near 36th & AI Streets, Northwest; and 
that a part of the property described in this bill is premises 3605 M 
Street, as well as 3603. 

Air. Yeatman: It covers half of Georgetown. 

Air. A lackey: We object to it localise that bill is a bill to give the 
Old Dominion Railroad the right to exercise eminent domain, to 
bring eminent domain proceedings as to every square, almost’ in 
Georgetown. 

The Court: I understand that is an offer on behalf of both defend¬ 
ants, and is excepted to on behalf of both defendants. I made that 
ruling in the beginning. 

Air. Bell. A\ e had independent negotiations for the purchase of 
the Wardell property, and the Court might as well rule the same way 
on it at this time. J 

Air. Tobriner: No, you had better get your exception. You may 
have a little broader offer. J 

Air. Bell: No: the offers are the same. 

The Court: The defendant AYardell makes the same offer, the 
ruling is the same, and the exception is the same. 

Air. Bell: Yes. 

All of which objections the court sustained, to wdiich action of the 
Court the defendants AYardell and Carr, by their counsel, noted an 
exception, w hich was duly entered upon the minutes of the Court. 

37th is an open street from AI Street, the Canal Road, all the wav 
through to P Street. 7 

Cross-examination. 

By Air. Alackey: 

The plat on the blackboard used at the hearing, after correction 
represented substantially the condition of M Street. To the west of 
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his saloon very few people live. The north side of Canal Road up to 
where the street ends is pretty well inhabited. No one lives on the 
south side of said road for several miles, clear to the Chain 

190 Bridge. Much of the witness’ patronage comes from the west 
of his place. From his observation would say that about one- 

third of plaintiff’s patrons are women and children. About one- 
third of the plaintiff’s male patrons use his toilet. Women and chil¬ 
dren are not allowed in his place. Witness inspected plaintiff’s 
toilets three times in the last five or six months. Does not know and 
has never heard about any toilets being upstairs in plaintiff’s prem¬ 
ises. Has seen plaintiff’s employes use the plaintiff’s toilet he de¬ 
scribed, and they also use his toilet. The entrance to his bar is a 
little over 40 feet, he thinks, from the entrance to the plaintiff’s sta¬ 
tion. The fact of plaintiff’s patrons drinking in his place would not 
require additional toilet facilities at plaintiff’s station, such facilities 
being adequate in witness’s place. If one-third of plaintiff’s patrons 
use witness’s toilet, one-third of such patrons are women and children 
who do not come into his place, the balance of the patrons of course 
would go to other places. Over one hundred people come in his place 
in a day, sometimes five hundred, depending on the amount of travel, 
to use his urinal. If a man came into his place apparently sober, 
and witness saw him have one drink after another, he would tell him 
that he had had enough. Witness gives part of his time to, and is 
agent for the TTeurieh Brewing Company, but is at his place a good 
deal. If a man in his place wanted to take three or four drinks of 
whiskey in fifteen minutes he would stop him. Could not say if one 
showing no signs of intoxication in his place would be drunk when 
he got on plaintiff’s car. Some men can drink and stand a greater 
quantity than others. lie would prevent a man from drinking too 
much. Could not say that any intoxicated people who get on plain¬ 
tiff's cars come out of any particular saloon on the route between 
Rock Crook west to 36th Street, hut they come from that direction. 
Has observed most every day people get off the Capital Trac- 

191 tion cars and towards 34th Street and go into the places of 
Cook and Gordon, but could only guess the number of people 

going into these places. The little place here (indicating) is the 
• police box wherein there is a stove. The police are inside there a 
large part of their time. Out here (indicating) is the umbrella stand 
where the policemen stand, and on some occasions has seen them 
there after twelve o’clock at night. He does not know but imagines 
that a part of the duty of the policeman not in the box is to patrol 
the territory from 32nd Street down to the bridge, which is approxi¬ 
mately five squares. Each of plaintiff’s cars are all of 60 feet long. 
When a car starts out here on the way over no policeman could see 
people going in or coming out of witness’s or Wardell’s places. 

(Record, page 636:) 

Q. Assuming that a car started to go out and it covered this space 
here—we will assume that that is sixty feet—that would hide the 
view of the entrance of your bar room and that of Mr. Wardell’s, 
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would it not ? A. That I could not say, because it is open on either 
end. It would depend on the angle. * 

Q. Now, assuming to he true the testimony here in behalf of the 
plaintiff that when the car starts people in an intoxicated condition 
run out of Mr. Wardell’s saloon and your saloon: assuming that to 
l>e true; no policeman over at that box or standing over here 
in the center of M Street, or around that umbrella stand, could see 
who got on the cars of the Washington & Old Dominion Railway 
could they? A. T should think they would. 

Q. How would they see, through the car? A. The whole street 
is wide open there. 

Q. How wide is the street? A. The width of the street. T should 
judge, is from forty to fifty feet, with the pavement included; with 
the pavement included it is more than that. 

Q. Then a sixty foot car would cover the whole roadway and hide 
the entrance of l>oth bar rooms from the view of any person standing 
where police are accustomed to be over there? A.' The car moving 
along would he such a fraction of a time that they could not miss any - 
one coming in or out possibly, if their eyes were open. 

Q. Do you think they could see through the car. the hoards of the 

. i ^ could see over the front dash or over 

the back dash of the car very readily. 

A policeman from his accustomed stand could not see through the 
dash boards of plaintiff’s cars. In the last couple of weeks witness 
has noticed that when the plaintiff’s cars start to go over to Virginia 
the conductors close the doors on the east side of the car. in 
102 the direction in which the police are located, so that these po¬ 
licemen could not see from the platform the people getting 
on said cars. In the last eight years witness has been on plaintiff’s 
line, up to Great Falls, possibly eight or ten times, maye more. To 
his knowledge no man ever drank enough liquor in his place to get 
drunk. Customers would he stopped from drinking sufficient to 
cause intoxication, for he has sufficient business and such a class of 
business that it would not he permitted. Is slightly acquainted with 
Norman TTerrold and Theodore Taft, and does not recall that either 
of them at any time came into his place under the influence. Thev 
are not his regular patrons, and they drank verv rarely, if ever, in his 
place. 

Q. T will ask you how much you or Heurich’s Brewery paid to 
persons of influence to get the fire limits extended from 35th to 37th 
Street? A. Never a penny. 

Q. T will ask you if you have stated the amount of money that was 
used for that purpose to any one? A. Never to anyone. 

Redirect examination. 

By Mr. Downing: 

Witness’s saloon does not open until seven o’clock in the morning, 
and a great many cars are there before then and a great deal of traffic 
going on. 
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Whereupon the defendants further to maintain the issues upon 
their part joined produced as a witness Robert T. Hough, who being 
duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Witness is a member of the bar and has been a judge. Is ac¬ 
quainted with the places of Carr and Wardell. He lives at 1909 
Pennsylvania Avenue in the winter time, and for the last five years 
in the summer he occupies a bungalow on the upper Potomac, and 
goes up there almost daily, sometimes remaining there two or three 
days. Is on the Great Falls line and most frequently gets off at Ball’s 
Hill, sometimes at McLean and drives across to where he is on the 
river. Has frequented both of these saloons, more often 

193 Carr’s than the other place because he is better acquainted 
there, nearly every time he goes out to or comes back from his 

place. Has found it convenient at Carr’s. Has never seen a saloon 
better managed or more careful, and has never seen a drunken person 
in either of those saloons nor coming out of them. Has seen a man 
in Carr’s saloon as big as witness refused a drink by Leo. While 
going into Carr’s saloon a big man with a dark mustache asked wit¬ 
ness to take a drink, which invitation witness accepted. They went 
in and witness called for a Scotch Highball and his companion asked 
for a whiskey, and Leo, who is the son of Mr. Carr and one of the bar¬ 
tenders, told witness’ companion he had had enough. Said com¬ 
panion took it nicely and did not make much fuss, and if the man 
was drunk witness did not know it Tie thinks that is the only occa¬ 
sion of a refusal that he recalls. To his knowledge no one has ever 
been served with liquor in either of these places while under the in¬ 
fluence. The character of these patrons were as good as he has seen 
anywhere, and up in his part of Virginia they are not a gang of 
drunkards who run around, but behave as well as they do at any 
other place where men congregate. Has frequently attended the 
hearings in this case, lias never seen the slightest disorder on plain¬ 
tiff’s cars as testified to. Nearly everyone has complained against the 
terminal facilities at 36th M Street-, and its management. Never 
knew plaintiff afforded toilet facilities, but soon after beginning to 
use that line found there were accommodations at Carr’s saloon and 
has used them up to the present time. Has been several times in 
Wardell’s place, and there also the order is good and drunken men 
are not served so far as he has observed. 

Cross-exam i nation. 

By Mr. Mackey: 

Last year he started going to his summer residence in March 
and continued until December. When he visited Carr’s he would 
stay but a short time as a rule. Has seen men take two or three 
drinks there. He thinks it depends on the man and the qual- 

194 ity he drinks, and the condition of his stomach whether or 
not two or three drinks will intoxicate him. Would try 
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to go out to his summer residence about four or five o’clock, before 
the rush hour, on Saturdays from three to six. Does not know 
the conditions on the cars between six j>. m. and one or one- 
fortv when the cars stop running. Trias to go out before the crowd 
gets there, hut frequently is delayed until the school children go 
out. Ilis observation would relate only to the one car dailv on 
which he was. Practically everyone made complaint to him against 
the road, hut does not know who. Such complaints are common on 
lines running “commuters.” Does not know if the black mustached 
man he mentioned was Jesse Mason. Does not know him. Does 
not know where plaintiff’s toilet is if there is any. In the last 
five vears has been in Ward ell’s on an average of about three times 
a week, and in Carr’s three times more. May have gone in l>oth 
places the same evening. Occasionally went into Carr's and occa¬ 
sionally in the other place. 

Whereupon the defendants further to maintain the issues upon 
their part joined produced as a witness Walter E. Jacobson, who 
being duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is and for the past sixteen years has been a lecturer on the Wash¬ 
ington k Virginia Railway, taking strangers from Washington to 
Mount Vernon and showing them the interesting points along the 
route. As a lecturer he goes from Washington to Mount Vernon 
once, and then back to Alexandria to meet the balance of the trains 
five times a day. A portion of his road goes to Arlington and Falls 
Church. From 12th k Pennsylvania Avenue to Arlington Junc¬ 
tion, the Falls Church and Mount Vernon branches of his road use 
the same tracks. Arlington Junction is about a mile outside of the 
District of Columbia, that is from high water mark in Virginia. 
The cars on his road stop at 14th k Md. Ave. and 14th k C Street 
where passengers get off. There are no saloons at 14th k 
195 Md. Avenue, but McCarty’s used to be there on D Street 
before November 1st last. The nearest stop to the terminal 
of his road is at Loft us’ place, 13% and D Streets, at which place 
they sell liquor, and is more of a negro joint- than anything else. 
At his terminal station there is no saloon, but a wholesale liquor 
place is in the same building run bv Minster, and has l>een there 
longer than his company has. Has seen men buying quantities of 
liquor there practically every day. The first stop on his road com¬ 
ing into Washington is at 14th k Md. Ave., and since November 1, 
1914, there is a stop at 14th k C Street, and across the street from 
where passengers alight is a saloon on the corner. The next stop 
is 14th k D, and just back of there is Graham’s saloon. The next 
stop is 14th k B where there is no saloon. The next stop is 13% k 
D where Loftus’ place is. The next stop is at the terminal. L)e 
Alley’s is about four doors from the terminal, its entrance being 
on D Street, just where the cars stop, and another saloon, Martin 
McDonald’s, is right across the street from the terminal. The 
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character of the inhabitants around there on D Street is pretty 
bad now as a rule, but not as bad as it used to be. Witness sees at 
least one intoxicated man a day on his car, and sometimes has 
trouble with them. Intoxication and disorder are five or ten times 
greater on Saturday night than at other times. 

Cross-examination. 

By Mr. Mackey: 

Witness is what is sometimes known as a “barker’’ on the Mount 
Vernon car, and goes out once as a guide from Washington and 
five times from Alexandria each day. His car picks up local pas¬ 
sengers. Ilis observation of bar rooms four-fifths of the day is 
confined to the location of Alexandria city, while working as 
lecturer, but has worked there as conductor all hours of the day and 

night. Began as lecturer about sixteen years ago. lie was a 
196 conductor last the first three years Luna Park was running. 

Has l>een lecturer on Mount Vernon cars the same amount 
of time. Used to be a lecturer in the daytime and conductor at 
night. For the last three years he has been lecturer, and spends 
from 10:30 in the morning until 3:30 in the evening in Alexan¬ 
dria. Has seen drunks come out of saloons in the territory cov¬ 
ered by his road and they are allowed on the cars. They are not a 
nuisance to passengers if they can be controlled. Some of them 
can be controlled, and it is some trouble to control them. When 
they cannot be controlled there is a great deal of trouble and they 
annoy the conductor and the passengers sometimes. It is gen¬ 
erally so of intoxicated persons riding on cars. The doors to both 
ends of the car are fastened and the drunks are confined in there 
with the other passengers. On Saturday night there are ten times 
as many get on the cars as during the week, and some of them 
come out of the saloons along the route. 

Redirect examination. 

By Mr. Bell: 

Does nothing for the road before 10:30 and after 3:30, but often 
is around the terminal at 12th & Penn. Ave. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Howard P. Short, who 
being duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is and has been for the past eighteen years a member of the 
Metropolitan Police force, and is stationed at 36th & M Streets. 
Has been there for six years. His duties involve attention to 
traffic and everything in general around there. Has been in the 
saloons of both Carr and Wardell, not for private purposes but 
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officially, that is, lie must notify them about short-change men and 
things of that kind. Has been in said places about six times a 
year, and they are constantly under his observation from the out- 

Sld ®* . n , ot tllink there are any better saloons in the District 
ol Columbia than these. 


197 (Record, page 664:) 

Mr. Mackey : I move to strike that answer out as an expression 
of opinion and a comparison without stating how other saloons are 
conducted in the District. 

The Court: I think so, because then we have got to go into 

proof as to how other saloons in the District of Columbia are con¬ 
ducted. 

Mr. Downing: Suppose this man knows. 

The Court: I do not think it makes any difference. 1 think the 
bes»t way to do is to ask the otlicer what lie has seen when he has 
boon in there and what he has noticed in regard to men coming 
out. fe 


\\ hich objection the Court sustained, to which ruling of the 
Court the defendants noted an exception which was duly entered 
upon the. minutes of the Court. Has never oliserved anything 
wrong inside of these places. A number of times he has seen in¬ 
toxicated men on the inside who had gone in there and been put 
out. Most all intoxicated men came from east of 36th Street, 
lias on a number of occasions made arrests around the station 
there, and they came from all directions. Some of them were 
sitting on the benches on the sidewalk there, some came stagger¬ 
ing down the steps of the Washington Electric Railway, down 36th 
Street, and along M. Some from over in Virginia. Does not recall 
ever seeing any drunks coming from these two places. Witness is 
one of the officers who occupy that umbrella stand on duty. In 
the day time there are two men there from eight to five o’clock, 
when one of the two is supposed to be at the umbrella all the time! 
From five o’clock in the evening there is only one man. They 
remain there until the traffic is diminished so that other duties 
can be attended to. They do not stay in the little box or watch 
house altogether, but they go in there occasionally. Since the plain¬ 
tiff has taken the road the toilet facilities there have been increased, 
but they do not meet the demand. They are not large enough! 
Has had to direct people to toilets when only one was there, but 
since an extra one was provided lie has not directed anyone’ any 
more. That was before plaintiff took the road over. There was 
one upstairs for women but none for men. There is con- 
198 siderable complaint about the car service there, not frequent 
enough and not enough cars. There is also objection against 
the terminal. 

Cross-examination. 

By Mr. Mackey: 

There is not a whole lot of travel coming from the westerly direo 



WASHINGTON A OLD DOMINION RAILWAY. 129 

tion. One might see a drunk or two that they had put out of the 
saloon who had gone in there and been refused service. Could 
not say positively that in each instance drunken men ejected from 
these places got nothing to drink in there. Practically all those 
who were ejected drunk, that he has seen, were drunk when they 
went in, because when they get that way he usually gets them. 
Could not say that he saw anyone coming out of these places who 
were drunk when they went in. He works at said station eight 
hours a day. One week he works nine hours. Two men work from 
eight to five, and then from five one man works until in his judg¬ 
ment he thinks he can safely go away, and he generally goes away 
in the summer time nine, ten, eleven, twelve o’clock at night, when 
he goes off duty. In the winter time he goes away, according to how 
the traffic is, at six, half past six, seven, or eight o’clock. He is not 
always away from there before eight o’clock. Witness has all four 
tours of duty in the course of a month. This week eight to four, 
next week eight to five, next week twelve to eight, next week four 
to twelve. Usually when witness is not under the umbrella he is 
generally on the corner where the box is. Sometimes underneath 
the shed, sometimes in front of those two bar rooms. When he is 
underneath the shed of the terminal he cannot see people coming 
out of these places. When he is near the umbrella or the little box 
where the officers have their headquarters, he cannot see these 
places if the car is right in front of him and cannot see through 
it. Does not know how an intoxicated man can run and jump on 
the car. Witness considers a man intoxicated when he is not in the 
proper shape, staggering around, holding on to something. 
199 The doors on the right side of the car are supposed to be 
closed but he has seen them opened up and men pulled in. 
Has seen men, particularly those who are getting off the Capital 
Traction cars, jump on the plaintiff’s cars after they started. They 
run from the end of that door down M Street, past witness, and 
jump on that side of the car—not the side whereon the two saloons 
are. They open the doors and let them in, sometimes they open 
them themselves. If men came out of these saloons and got on 
the cars and they opened the doors, he could see some of them 
and some he could not. He thinks they sell intoxicants in these 
two saloons. They have a license to do so. 

Redirect examination. 

By Mr. Downing: 

He is and for some years past has been a total abstinence man. 


17—2894a 
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Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness John Maher, who being duly 
sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is and has been for twenty-four years a member of the Metropoli¬ 
tan Police force, and is stationed at 36th & M Streets. Has been 
there for about a year and a half. Is sometimes with Mr. Short. 
They have four men altogether at 36th & M. One of them is sup¬ 
posed to be on duty there all the time. Two in the day time, one re¬ 
lieves the other. Except on rare occasions when they are called away 
on court business, some one is at that station all the time. Some¬ 
times the traffic there is heavy. Has been in each of these saloons 
two or three times, or more. The outside of these places is always 
open to his observation when on duty. Has seen drunken men 
coming from the east, down towards the station. If he is unable to 
hike care of himself he is locked up as a general rule. Has seen a 
drunken man come out of the place of either Warded or Carr. He 
saw a man coming down M Street staggering, and going into 
200 Carr s. Witness walked over aftei him to the door and he 
came out immediately, and witness had to arrest him and sent 
him to the station because he was unable to take care of himself. He 
could not have gotten anything from the time he went into Carr’s 
until he came out. Can only remember this one occasion of that 
kind. That is the occasion he had in mind when he testified he saw 
a drunken man come from Carr’s place. Cannot say he has seen 
intoxicated men on plaintiff’s cars, and has not much trouble with 
such men around that terminal. Has been mounted in the suburbs 
for sixteen or seventeen years and has patrolled Tennallytown Road, 
now Wisconsin Avenue, and Chevy Chase Road. 

Q. Where is the terminal of the Wisconsin Avenue and Chevy 
Chase road? Where is that? 

The Court: Unless you are going to connect this up in some way 
or other directly with this case, I would not go into it. * * * I 

do not care what the conditions are generally on the street railroads 
running out of Washington? They are no different from what they 
are all over the United States, and it all goes to prove that somebody 
can get a drink somewhere in most any place; that is all. 

To which ruling of the Court defendants noted an exception, which 
was duly entered upon the minutes of the Court: 

There has not been much disorder at this terminal. Has arrested 
a man named Rodier, and Tom Malone, in front of the railroad 
building at 36th & M Streets, for fighting on the sidewalk. Rodier 
at the time was a conductor on the Great Falls & Old Dominion road. 
Could not say that either of these parties were in either of these sa¬ 
loons. Mr. Rodier had his back to the office, in front of the building, 
and Malone was a little nearer the corner, near Wardell’s place. Does 
not recall the names of any other people arrested, because when he 
gets through with them in court he forgets about it 




WASHINGTON & OLD DOMINION RAILWAY. 


131 


Cross-examination. 

By Mr. Mackey: 

The officers do not allow disorder around there. For the past 
twelve or fifteen years there is an officer there all the time, two in the 
daytime and one at night. Different times in the summer officers go 
over to the Virginia end of the bridge. Witness may have 

201 seen men coming out of these places who he thought were 
intoxicated to a certain extent, but he would not consider 

them drunk. If he saw a man stagger, or fall down, or hold on to a 
lamp post to keep from falling, he would know he was drunk, and if 
he does not do these things he thinks he is not drunk. He might be 
slightly intoxicated. He can go by the door and look inside these 
places, and often pushes open the swinging doors and looks in. 
Sometimes he sees through the window, or over the curtain inside. 
The arrest of the drunken man coming out of Carr’s, to which he has 
testified, is the only time he can recall having seen a drunken man 
come out of either of said places. Has often seen people come out 
of these places who appeared slightly intoxicated. Rodier and Ma¬ 
lone when arrested were perfectly sober, they were charged with 
disorderly conduct. He does not know r wffiat they — fighting about, 
but understood they had some family troubles while living in Vir¬ 
ginia. They were not fighting in front of one of these saloons. He 
was going towards the Aqueduct Bridge and there w’ere tw-o or three 
men standing on the corner of the bridge and M Street, and one of 
them told him there was a fight across the street and he turned around 
and saw four or five people trying to separate them, and by the time 
he got to wffiere they w’ere they had stopped. When he first saw r them 
Rodier was standing in front of the Railroad office on M Street, on 
the sidewalk, probably ten or twelve feet from Wardell’s place, and 
Malone w r as standing next to Wardell’s place. It happened between 
7 and 7:30 p. m., on June 10, 1914. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Richard H. Tebbs, w T ho 
being duly sworn testified in substance as follow’s: 

Direct examination. 

By Mr. Downing: 

Is a law T yer and w r as for eighteen years county judge of Loudoun 
county, until it terminated by a change in the constitution. 

202 He granted licenses in his court. Is and ha<? been residing in 
Leesburg, Virginia, for fifty-nine years, and has frequent oc¬ 
casion to come to Washington. Has been in both said saloons. 
Could not say frequently. Has been in both places in the last tw r o 
years, and has been forced in there oftener than desired because of 
the poor accommodations afforded by plaintiff. Has averaged more 
than one visit to Washington a month. 
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(Record, page 689:) 

A. I stated, if your Honor please, that I come down on this road 
occasionally. \\ hen I have business in Washington I come down. 
\\ hen I come down T sometimes stop there and go in there, because 
of the lack of accommodations furnished by the railroad. There is 
no decent place for a gentleman to go there, and for that reason I 
seldom come down but that as soon as T get off the car I go into Mr. 
Carr’s or Mr. WardelPs, and go back, because of the lack of decent 
accommodations on the part of the railroad. For similar reasons 
when I go back up there, localise there is no decent place for a man 
to stop outside and keep warm, T have gone into Mr. Carr’s and taken 
a seat at a table on the side, and waited until the time to leave. I am 
not a teetotaler, and T sometimes have a drink there. I have also 
gone in there without taking a drink, and I have naturally noticed 
the places. I have been in Mr. Carr’s oftener than in Mr. Wardell’s 
but neither place is orderly a? a church, but they seem to me quite 
as orderly, or rather more so, thaf the usual bar-room. I never saw 
either of them sell to a man who appeared to me to be under the 
influence, decidedly under the influence of liquor. T have seen little 
or no drunkenness in there. T did see one man in Mr. Carr’s once, 
who was moderately full, a gentleman, an ordinarily well-behaved 
man who was moderately full. T know him. I would rather not 
mention his name unless these gentlemen ask, but T did not see him 
get anything intoxicating in there. T think it would be a great ad¬ 
vantage to the ladies if they had as decent a place to rest in as we 
have there. That has been mv main reason for going there, to use 
the accommodations, the water-closet, for instance, and to sit down 
at a table and keep warmer than I otherwise would have been out 
doors. I have been suffering from an injurv, struck bv a street-car 
some years ago, and thought T would die, and staying out there in 
the cold out doors at the station is exceedingly disagreeable to me, 
and T found Mr. Carrs a great personal comfort and convenience 
to me as a place to sit down and rest. T never met Mr. Carr personally 
myself until this morning. I have no relations whatever with him. 

Plaintiff’s railway accommodations are as unsatisfactory as the 
general public will stand and the law permit. 

Cross-exam i nation. 

By Mr. Mackey: 

W as injured in a railroad accident about five years ago and was in 
the hospital as the result of said injuries for five months. Before said 
injury he had law offices in both Leesburg and Alexandria 
203 County. After that time he discontinued his office in Alex¬ 
andria County. For the first year thereafter he came to Wash¬ 
ington once in three or four months, and in the last two vears he has 
averaged once in three weeks, and onlv when he had business here 
He usually arrived here at 9:30 a. m., sometimes 11:00, and on 
Saturday nights he would generally return on the last train and go 
to the theatre. He observed these places onlv during the time he 
waited for a car, which would sometimes be ton or fifteen minutes, 
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sometimes half an hour, especially Saturday nights. Has seen men 
get on the plaintiff’s car at probably 11:30 considerably intoxicated, 
but has not seen them come out of these places. There are bar-rooms 
all along there. He cannot say that they came out of these places. 
Witness came in on plaintiff’s car this morning, and it almost made 
him throw up, just traveling on that car, and the stench around the 
waiting room was worse than it was on the car. It is no decent place 
for ladies. Does not know if the ladies’ waiting room is separate 
from the general waiting room. There is a little opening that leads 
to the men’s toilet where there is a trough about four feet long, and 
a porcelain closet, and be tried to get in one day but thought it was 
unfit. There is a room marked “ladies’ waiting room,’’ but witness 
does not think it a fit place to wait. It is dirty, dark, and not room 
enough for the passengers to go in, or anything else. If what wit¬ 
ness thinks is the ladies’ room it is unfit for ladies or for gentlemen, 
hardly fit for hops. Supposes it has an electric light, and it has never 
looked clean to him. He was in there about two years ago to use the 
telephone. Tried to go into the men’s toilet of plaintiff’s station 
twice, and each time it was so dirty that his feet would have gotten 
so dirty that he did not want them to smell bad and he did not try 
it. The last time he tried to go in there was about four 
204 months ago. He knows of no organized effort by citizens of 
Leesburg and Loudon County to have plaintiff’s road run 
down Pennsylvania Avenue on the Capital Traction tracks into the 
Union Station, but every one in Leesburg would prefer that the road 
should he run to the Union Station, and that they should have a 
decent station at the end. Has attended no meetings with Henry 
Fairfax and others with a view to getting this road run into the 
Union Station, but would gladly do so if he could assist in that mat¬ 
ter and for the betterment of conditions. 

Redirect examination. 

By Mr. Downing: 

When he first went to plaintiff’s terminal there was no shelter in* 
getting on the cars, but that has improved. 

Recross-examination. 

By Mr. Mackey: 

Will not say that new plumbing and toilet facilities have not been 
established. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness John C. Heide, who being 
duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is, and for over twenty-five years has been, a member of the Metro¬ 
politan Police force, and is on duty from the Aqueduct Bridge out 
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in the county on this side of the river. Has been on duty there since 
1892. Is familiar with the saloons of Carr and Warded, and has 
been in both of them, more often in Carr’s, to whom he often sells 
vegetables from witness’s garden. Has never observed any disorder 
in either place. Alxmt a year and a half ago, in the summer, he 
saw a man get off the Capital Traction car, and he had not more than 
gotten in \\ ardell’s place than he was put out, and he made the 
third attempt to get in, and witness went over and started the fellow 
across the river. He was drunk. Late in the fall while in Carr’s 
place one evening, witness saw a man ask for a drink twice, and 
Frank, Carr’s son, refused him and asked him to go away, and 
he was not very full. 

205 Cross-examination. 

By Mr. Mackey: 

# ^ territory as mounted officer starts from 37th Street, and some¬ 

times takes in all west of Wisconsin Avenue, but as a rule it does not 
go that far. In the last two years he has been going into Carr’s 
place three or four times a week, sometimes twice a week, morning 
and night, at night sometimes ten or eleven o’clock. The length 
of his stay depended on who was there. Sometimes he would stay 
with Mr. Carr and talk to him for, maybe, half an hour. Has been 
there on Saturday evenings hardly more than half an hour. Has 
two big dogs that come there Saturdav nights with him, and they 
get all the extra milk Mrs. Carr has left over. Has not seen any 
drunkenness around the terminal station lately. Has not made 
an arrest around there for drunkenness in three or four years. 
Passes there about twice a day. Has seen fellows about half floated 
coming from the east and down the steps and from Virginia, but 
could not state the dates when he last saw them. He has been there 
at times when Mr. Short w r as there, and when there are parades, 
like Decoration Day, he is often in the mounted escort, and comes 
to that particular point and stops there until the excitement is over. 
In the last three years he has arrested only one drunk. In the last 
two years has not seen many drunks around there. Has seen them 
come from the west, the direction of Carr’s and Wardell’s. Does 
not know where they got drunk. There was a wholesale place up 
the road about half a mile from the Aqueduct Bridge, but since 
November 1, 1914, that does not exist, and they used to rush the 
growler up there, and many of those fellows would come back 
drunk. That place was kept by Everett E. Ellis. Does not know 
if anyone ever gets drunk in either of these two saloons. Thinks 
they sell a better grade of liquor than a good many saloons. Wit¬ 
ness sells vegetables to Carr’s son. Has been here for the 

206 last three weeks telling the attorneys things they adced him 
and some things they did not ask him. Told defendants’ 

counsel what he had heard Mr. Mackey say to his witnesses, and 
has taken an active interest in this matter. Is testifying con¬ 
scientiously everything he knows about the place. 
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Redirect examination. 

By Mr. Downing: 

His friendly interest in this case would not induce him to testify 
to a falsehood. The police make complaints, and if a citizen does 
so the police are notified thereof through the Captain, and are di¬ 
rected to look after it. Witness has never made any, nor has he 
any knowledge of any complaints ever having been made at the 
precinct against either Carr or Wardell. 

Recross-examination. 

By Mr. Mackey: 

There are fiftv-odd men in No. 7 precinct. Sometimes the com¬ 
plaints are received by the desk sergeant, or the Captain, and some¬ 
times the policeman enters them on the book himself. 

Redirect examination. 

By Mr. Downing: 

Before the policemen go out on duty they stand up in a row, and 
the Captain reads out all complaints for the general information 
of the force in that precinct,'and in that way every man hears all 
complaints and what matters he has to attend to. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Francis S. Strawser, who 
being duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is, and for the past eight or nine years has been, a member of 
the Metropolitan police, and is stationed at No. 7 precinct in George¬ 
town. About four months last winter was stationed at the Aque¬ 
duct Bridge. Went there about January 1, 1914. Is familiar with 
said two saloons and has been inside them several times. The 
general condition of these places was good. Has never seen men 
under the influence of liquor served with drinks thelre. 
207 Cannot say that he has ever seen men under the influence 

refused drinks. Has occasionally seen men under the in¬ 

fluence, but not what he would term drunk, coming from other 
places, from the east, and across from Virginia several times. 

Does not recall having seen men coming down the steps on 36th 

Street, back of the terminal, where they come from the Wash¬ 
ington Railway & Electric Company road. Once or twice has 
seen men come around the terminal under the influence, get a 
little loud, and has made several arrests there for drunkenness, but 
does not know where they came from. 
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Cross-examination. 

By Mr. Mackey: 

Did not see these men come out of said saloons, but these were 
the nearest places to them. Does not know where men coming 
from Virginia over the bridge drunk, got their liquor. lias heard 
that that is dry territory. Does not know of any places where liquor 
can be bought over there. Witness has never been in either of 
said two places more than two or three times in five years. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Clarence S. Creel, who 
being duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is and has been for al>out fourteen years a member of the Metro¬ 
politan Police, and is and has l>een stationed at the Aqueduct 
Bridge for about two years. Has often been in the saloons of Carr 
and Wardell. When he was on duty he has noticed both places on 
the outside. When off duty has been inside of them. He has ob¬ 
served, both on and off duty, that men who he thought had had 
enough have been refused to be served there. Sometimes it does 
not happen for a week, and again two or three times in a day. 
These men come from different directions, the majority from the 
east of the terminal. A few from across the bridge, and has also 
seen them come from the west of Carrs place. 

Cross-examination. 

By Mr. Mackey: 

Cannot say that he has seen men in there as often as three 
208 times in one day, but while on duty lie has observed them 

going in the door and coming out. Has seen men take 
two or three drinks of intoxicating liquor in there. 

Redirect examination. 

By Mr. Downing: 

He can see inside these places, through the windows and over 
the door and curtain. He purposely watched many times to see 
if men under the influence of liquor were served there, and in 
each instance they were refused. 
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A\ hereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Charles M. Birkigt, 
who being duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is and has been for twenty-five years a member of the Metro¬ 
politan Police, and is and has been for the past eight years stationed 
at the Aqueduct Bridge, to regulate traffic and general policing. 
Is familiar with these two places, and was once in Carr's, about 
a week before Christmas, to get some holly left there for him. 
Has often seen in these places through the windows in the day 
and night, for the purpose of seeing if there was anything out 
of the way. He found everything peaceable, and no disorder. He 
has often noticed men coming down the street who appeared to 
have been drinking, walk to the doors of both places, and seen 
them refused there, and has also seen them shown the door and 
told to get out. It is the business of the police to look into these 
affairs, and he performed his duty to the best of his ability. Has 
seen much disorder around the terminal due to excessive drinking, 
generally colored people coming east of 36th Street. Has seen 
disorder among plaintiffs employes. Knows of the fight between 
a man named Bell, and Shertzer, which happened on the concrete 
platform under the shed. Mr. Creel arrested one of them and the 
other later put up collateral. Knows about the Isobel-Smith fight. 

Isobel was selling tickets and they claimed this man insulted 
209 them. Knows nothing of the Hammer fight. Knows of a 
railway mail service man cutting one of plaintiff’s conductors 
with a knife. Has personally observed controversies among plain¬ 
tiff s employes at the terminal twice, being the Isobel and railway 
mail clerk instances referred to. Could not tell the name of the 
conductor concerned. 

Cross-examination. 

By Mr. Mackey: 

Could not say if the men in these two cases had been drinking. 
Did not smell their breath but thinks they were not drinking. 
Does not know whether or not they came from either of these saloons! 
Has seen men come out of these places and get on the cars, but can¬ 
not say that they were apparently partially intoxicated. Has not 
seen people run out of these two places and jump on the car just 
as it started. Has seen people come from east of 36th Street and 
run and catch the car just before it got on the bridge. Has seen 
people clinging on to the cars on the east side, and the doors 
would be opened and let them in, and it could happen on the west 
side. The policemen stand under the umbrella, and sometimes 
on the north side of M Street. Thev never open the doors until 
they get out on the bridge, and then they are let in. Thinks the 
plaintiff’s ears are about 56 feet. M Street from building line to 
18—2894a 
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Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Alonzo Havener, who being 
duly sworn testified in substance as follows: 

Direct examination. 

Bv Mr. Bell: 

Is a contracting plasterer, and for nine years has resided in Cherry- 
dale. and will be a property owner there. Is acquainted with Messrs. 
Carr and Wardell and their saloons. Comes to this city from his 
residence across the Aqueduct Bridge on plaintiff’s line. Frequently 
goes into said saloons. The conduct of these places is as good as any 
bar-room he was ever in. Has never seen anyone under the influ¬ 
ence of liquor served there, and many times has seen people refused 
liquor because they were told they had had plenty, and if they did 
not go out would be put out. Has heard general complaints con¬ 
cerning plaintiff's terminal facilities. 

Cross-examination. 

By Mr. Mackey: 

Is familiar with the toilet and waiting room facilities at 12th & 
Penn. Ave., of the Washington & Virginia Railway, and has 
213 been in there several times, and they are no better than plain¬ 
tiff’s facilities. Witness would consider a man drunk if he 
staggered along and got kind of tongue-tied. Has seen men slightly 
under the influence going in and coming out of said places of Carr 
and Wardell. but has never seen them served there. Witness him¬ 
self, on one occasion, having two or three drinks, went in singing 
something, but he was refused, and he knows he had not had over 
three drinks all day, all of which drinks he had gotten down town 
and in neither of these places. 

W'hereupon the defendants, further to maintain the issue upon 
their part joined, produced as a witness Joseph W. IIuerl, who 
being duly sworn testified in substance as follows: 

Direct examination. 

Bv Mr. Bell: 

Is in the garage and automobile repairing business in Cherrvdale, 
Virginia, where he has resided about ten years. A\ hen he first vent 
to Cherrvdale there were no buildings there at all, but today there 
are more than five hundred. There are several subdivisions there, 
such as Thrifton. Dominion Heights, and W^oodmont, but all the 
mail is directed to Cherrvdale. W hen he first moved out there it 
was all Cherrvdale. Houses have been put up in these subdivisions, 
and the population there has increased since he went out there. 
W T ithin three-quarters of a mile or a mile of him there were only two 
houses when he first went there. Is a property owner there. Has 
known Messrs. Carr and Wardell nine or nine and a half years, and 
has been in their places practically every time he comes to the city. 
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The first five years he lived in Cherrydale he was employed by the 
government as acting engineer, and came to the city every workday, 
and is now in the city practically every day. Has had opportunity to 
observe the conduct of these places, and they are conducted in a first 
class manner. Has never seen one whom he considered under the 
influence to be served there. Recalls one evening in WardelPs place 
when a man at the bar, who had been drinking, was refused 

214 a drink and told to go home, and he replied stating he would 
never come in the place again, and Mr. Warded told him he 

did not care whether he came in again or not, and he saw Wardell 
put this man on the car. He did not drink in the place. This man 
was Mr. Williams. 

Cross-exam i nation. 

By Mr. Mackey: 

Has gone in these places frequently without drinking anything 
and just to use the toilet. While suffering with indigestion for six 
months he drank nothing, but came into the city each day. If he 
could not be served there he would go to some place else. He 
goes in to get a glass of beer and then goes home on the cars. 
Does not recall the exact date when he saw Wardell put Williams 
on the car. but it was in the evening about two or three months ago. 
The drug store at Cherrydale was then closed out and he came to 
the city to get some medicine. Has seen many colored men drunk 
on the cars. Cannot sav that he has seen any white men drunk 
on the cars. Has ridden on the cars Saturday nights, and has seen 
men who he would call drinking but not drunk. Has never seen 
Kidwell and Taft drunk on the cars, but has seen them drunk at 
Cherrydale. Does not know where either of them got their liquor. 
Has not nor never had a claim against plaintiff, hut he wanted 
plaintiff to put a crossing where it went through his property which 
they refused to do, and nothing further was done about it. That 
matter has not resulted in his telling an untruth here. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness John F. Williams, who 
being duly sworn testified in substance as follows: 

Direct examination. 

Bv Mr. Bell: 

«/ 

Was born in Staunton, Virginia, and has lived in Washington and 
Virginia since he was five years old. For the past fifteen years has 
been an electrician. Lives at Franklin Park, Virginia, but is tem¬ 
porarily residing at 818 H Street, N. E.. this City. Owns 

215 property in Franklin Park. Has known Wardell intimately 
between twenty-five and thirty-five years. With the excep¬ 
tion of the last month has been in his place daily. Has never been 
served with liquor in Wardell’s place while intoxicated, but several 
times has been refused. On a couple of occasions, though he did not 
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room, or on Saturday night to the barber shop, drug store or fruit 
stand before getting on the car. Remains in Wardell’s as long as he 
wants to. 

Redirect examination. 

By Mr. Bell: 

On Saturday nights he has seen quite a few intoxicated people 
around the station and on the cars, and apparently, from what he 
has seen, they come from east of 3bth Street. lie has seen people 
go into Warden’s intoxicated and refused a drink and afterwards be 
put oil' the car. 

218 Whereupon the defendants, further to maintain the issues 
upon their part joined, produced as a witness George L. 

Sebastian, who being duly sworn testilied in substance as follows: 

Direct examination by Mr. Bell: 

Is, and for about sixteen years has been a fireman in the Court 
of Claims. Is and has been a resident of Clarendon, Virginia, for 
about eleven years, and owns property there. Has known Wardell 
about thirty years and Carr in recent years, and has been in their 
places nearly every day. These places are very well conducted and 
witness has seen intoxicated men refused liquor there. Such per¬ 
sons would sometimes become boisterous and Wardell or his bar¬ 
tender would show them to the door and tell them to get out. Has 
seen intoxicated persons come from other places and refused liquor 
in there. 

Cross-examination by Mr. Mackey: 

To his knowledge no one ever got drunk in either of these places. 
They will not give them enough to get drunk. If he had had a 
drink of whiskey but was not drunk he supposes he could get an¬ 
other if he wanted it. They put no limit on the number of drinks 
of whiskey they sell to each customer. Plaintiff’s new branch runs 
within a mile of Clarendon. He hikes the Virginia railroad, and 
sometimes patronizes plaintiff. Goes into these places practically 
every day. Most times gets a drink. If he feels like getting a 
glass of beer he gets it. Sometimes he comes to town and does not 
go in. They are the most convenient places of that kind that exist 
near the station. Men who drink in there come out and get on 
plaintiff’s cars. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Herman Gaist, w r ho being 
duly sw’orn testified in substance as follow’s: 

Direct examination by Mr. Downing: 

Is a jew’eler, at 3518 M Street. This is about half a block 

219 from these saloons, in w’hich he has often been. Sometimes 
he goes once a day or twice a day. Generally when custom- 
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ers come in lie goes out with them, they either treating witness or he 
treating them. Has seen men who were not so drunk refused liquor 
at dillerent times in both places. Has never seen an intoxicated 
man served in either place. \\ ithin the past year on tw*o or three 
occasions in each place lie has seen intoxicated men refused liquor. 

Cross-examination by Mr. Mackey: 

Has been in the jewelry business in his present neighborhood for 
the past four years. Has a partner, and goes to War dell’s dillerent 
times during the day, sometimes in the morning, sometimes in the 
afternoon, sometimes in the evening when he closes up. He closed 
up about eight o’clock. Sometimes he goes to Wardell’s and some¬ 
times up the street to Cook’s or Ready’s. Does not hang around 
the saloons of Carr and Warded. He sometimes goes in with a 
friend and has a glass of beer and stop there and talks. Has never 
seen men who have been drinking in Carr’s and Wardell’s come 
out in an intoxicated condition and get on the cars. When the car 
passes by his store it obstructs his view of these bar-rooms and he 
cannot see anything. When the car leaves to go to Virginia he 
cannot see anything when it passes by. Has seen drunks in the 
station who would have a pint with them and go in the toilet and 
get diunk. lias seen that quite often, with labels of dow’n town 
places on the bottles, lias seen them get oil the cars or come down 
M Street. Witness supposes that any one can go to Wardell’s and 
get a bottle of liquor and get on the cars. There are several other 
places on M Street that people can go to to be served, but witness 
likes to go to Carr’s or Wardell’s because he does not see a bunch 
of drunks hanging around yelling profanity or anything like that. 

Redirect examination by Mr. Dowming: 

In these places they sell also tobacco, cigars, soda water and soft 
drinks, and in Carr’s place sometimes fruit. Witness would some¬ 
times go in and take a glass of beer, and sometimes just a 
220 smoke. Sometimes just a little lunch, without anything to 
drink, such as oysters or crabs, something like that. 

The Court: Unless there is some testimony to the contrary, I will 
say to you frankly that I am bound to find that these places are 
run as decent places. And thereupon the court refused to hear any 
more testimony as to the character, management and control of the 
saloons in question, although counsel for defendants announced 
that they had sixteen more witnesses to the same effect. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness James W. Wardell, one of 
the intervening defendants, who being duly sworn testified in sub¬ 
stance as follows: 

Direct examination by Mr. Bell: 

Is one of the defendants by intervention in this cause. Resides 
with his family at 3603 M Street, whereon his saloon business is 
19—2894a 
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conducted. Has been in business at that point over twenty-one 
years, lias been acquainted with the place about all his life. There 
has always been a saloon there, to the best of his knowledge, during 
and since the Civil War. It used to be frame but is now brick. 
The terminal now used by the plaintiff has been there nine or ten 
3ears. Witness identified the doorway on a photograph marked 
|‘W as the stairway leading upstaire to his residence, and has noth¬ 
ing to do with the ticket office premises. The stairway and entrance 
are between the ticket office and his bar-room. There is a back 
stairway leading up along side of the building. There is no en¬ 
trance to the ticket office on M Street side, and only one window with 
a wire screen therein in that office looking out on the ground. The 
bar-room is about 36 feet by 36. The bar itself is located on the 
west side of his building, and there is quite a space between the 
part of the building in which his trade congregates and the ticket 
office, that is, there is a stairway, and the bar is still farther to the 
west. There is the brick wall and then the plastered wall of the 
stairway between the ticket office and the bar. In his bar there is 
a toilet with two stools, a slate urinal, a double wash basin with two 
spigots to each, all the time cold water and sometimes hot 
221 and cold water. The urinal could accommodate four, com¬ 
fortably three, and the two basins are available. To men who 
ask for them they have soap and towels. They used to leave them 
there but they were taken away so often that they took them out * 
They are asked for very often daily. On the lot in the rear of the 
bar-room there is a small shed under the stairway where his chil¬ 
dren, grandchildren and their little friends play. That is the back 
yard and concreted. There was a back entrance to the yard before 
he locked it. Access to the alley entrance wav is from 36th Street, 
and one has to go through two gates, one his own and another which 
was put up by plaintiff about five months ago. If one was going to 
the terminal station he would go on 36th Street and go around 
as if they were going into his back way, and plaintiff’s toilet entrance 
leads that way, that is, to the back of the building they are in and 
one has to go past it to go in and out of his back way. The place 
on the photograph shown witness, marked “Carson,” is the entrance 
to his back yard, and is used to get ashes and slop out and barrels 
in, because lus back door is too narrow for barrels. Plaintiff’s toilet 
is to the south of that alleyway, and plaintiff put a gate at the 
entrance of the alleyway, and about 10 feet 4 inches back i* the 
gate to witness’s yard. Plaintiff’s patrons used to frequentlv use 
the alleyway when it was unlocked to use the toilet. It is concreted 
but has no stool or urinal there. 

The Court: What has that to do with it? 

Mr. Hell: To show the lack of facilities at the station and the 
reason that people go to the bar-rooms. One showing the slightest 
indication that he has been drinking would not under anv cir¬ 
cumstances be served with liquor in his place. Even if several men 
?®J? e ‘i 1 " nd on f> n th ? b unch would show he had been drinking a 
little bit he could not buy it for himself nor for his friends. Men 
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9 ‘>«> 1 ° co ?dition could not procure liquor in his place in 

llI bottles or jars, or in any other manner. That has been his 

i j * i * i _ _ ^* been in business. He has em¬ 
ployed in his place a Mr. Bell, who has been with him about ten 

years and Mr. Seiber for about two years, the latter being his son- 

in-law. hither one of these two or himself are at all times on duty 

during business hours and no outsiders are permitted to serve 

there, frequently people come into his place for purposes other 

than getting liquor, for instance, to use his toilet, or buv soft drinks, 
or tobacco, cigars or cigarettes. Has known Mr. Williams tliirty- 
four years. He thinks he works every day he has w'ork. He has 
refused a few times to serve him, and although he will not sav 
he \\as drunk either time he had had enough. He has on one oc¬ 
casion helped him on the car because he had a bag of marketing 
on his back; he was able to get along himself, but witness wanted to 
have things peaceable and get rid of him in the easiest and quickest 
allows no argument in his place? He had nothing to 
drink in witness’s place on either of those occasions. Does not 
know Terrell or Hurley, and has inquired from people who are 
living up in the country there but no one seems to know them. Has 
been acquainted with Norman Herrold for eight or nine years, 
but has not seen him for about a month. When he is in town he 
will stop in the bar going down the street sometimes, arid on his 
way going back. Has never sold liquor to him while in an intoxi¬ 
cated condition but has refused him, to be fair, he does not believe 
twice. Does not know Shreeve, and if such a man were a regular 
patron of his place he would be very apt to know him. Two-thirds 
of the time he is at his bar while the door is open. Has known 
Mr. Monroe for six or seven years. He lives up near the Falls 
somewhere. Recalls Monroe having called at his bar somewhere 
around Christmas time to get something to drink. Witness was 
standing by the stove when he came in and he saw him give Johnny, 
the bar-tender, some peanuts and talk with him. He saw 
223 Johnny pull a piece of money from his pocket and give it to 
Monroe, which he said he had given to him for a Christmas 
tree. Monroe then said to witness, “Hello, Cap. I said ‘How are 
you, Mr. Monroe.’ He said ‘You haven’t give me mv Christmas 
gifts yet..’ I said ‘You are too late now.’ He says, ‘No, I ain’t. I 
ain’t too late.’ He says, ‘Ain’t you going to give me any.’ I 
says ‘They are all gone.’ ” Just then an old gentleman, Mr. Follin, 
came in and he looked down the bar and sort of suspicious to wit¬ 
ness. The bar was fairly well lined up, room for six or seven 
more. Follin said “Mr. Monroe, your wife says come on, your 
car is coming.” Monroe stepped one step away from the bar and 
turning to Follin said “All right, tell her T will be out there as 
soon as I light my pipe.” Monroe then said to witness “Cap, give 
me a match.” Witness threw a couple of matches on the bar and 
Monroe struck one, lit his pipe and went out. He returned in not 
more than five minutes, went straight back to the toilet, was in 
there for about a minute, and went right straight out, and witness 
thinks he went around the corner. When witness was asked for a 
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match he said to Monroe “Who is that old gentleman?” and Mon¬ 
roe replied “That is Mr. Follin, a justice of the peace up there 
where I live.” That is how witness remembers this particular occa¬ 
sion. Witness heard Monroe say to Johnny Bell, his bar-keeper, 
“John, I am on my good behavior today. My wife is out here 
with me,” or something to that effect. Does not recall if Monroe 
said anything about having been shopping. Monroe on that occa¬ 
sion was as sober as any man that ever lived. lie looked to witness 
that way. Witness was talking to him and he is satisfied he was 
sober. Has never sold him anything while he was intoxicated, 
and has put him out of the bar once, that is, led him to the door, 
but he did not have to throw him out. When he says he had put 
different people out, he does not mean he exerted physical force, 
but invited them out, which, of course, calls frequently for 

224 diplomacy. Knows nothing of the Isobel-Smith fight, or 
the Bell-Shertzer fight, or the Hammer trouble. Has known 

Mr. Rodicr ever since, lie might say, he came out of dresses. Has 
known Tom Malone for about four or five vears. Was a witness 
to a fight l>etween Rodier and Malone. Prior to that fight neither 
of them had been in his bar-room. At the time of said fight he 
was standing in front of the ticket office and saw Malone come 
across the street toward him, crossing the track, with a small paper 
sack in his hand. He began brushing off his pants and said “I 
like to broke my damn neck.” Witness said “What's the trouble?” 
He said “I tried to board that car to get on it, and that fellow 
wouldn't open the doors for me.” Something like that. W here 
witness stood he could see up the road, and while talking to Malone 
saw Rodier coming down. Rodier was this side of the four little 
bricks, marked “J. W. W.” on the photograph, west of Carr’s place. 
While witness and Malone were talking Rodier said something to 
Malone. W hat it was witness does not know. They had a strong 
argument and witness walked away from them. The first thing 
witness knew they were both on the pavement, there was a blow 
hit, but he did not see the blow. The police ran over and arrested 
the two and took them to the station. This was just before dark. 
Had they come from his bar-room he surely would have seen them. 
W itness stands out there any time the weather is nice, and on sum¬ 
mer nights he sits there in a chair to watch who comes along, in 
regard to a drunk, to protect the places of himself and Carr, and 
the latter does the same for witness. Neither Malone nor Rodier 
on that occasion looked to witness as though they had been drink¬ 
ing at all. About three-quarters of an hour after the fight he saw 
Malone and he then looked sober. Has known Jesse Mason of 
Hytoffer ever since he was a small boy, and he hardly ever comes 
in either of these saloons. Has not seen him for over four 

225 months. Has never served him with intoxicating liquor 
while he was in an intoxicated condition. Knows no one 

named W’illiam Hcrrold. Knows Archie West, but he hardly ever 
comes in his place. W T est is very much of a gentleman in every 
particular, awfully ticklish, and all you have to do is to snap your 
finger and he is all up in the air. He is what they call “goosey.” 
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When asked if lie had ever served West with intoxicants while 
he was under the influence of liquor, witness replied he never saw 

him that wav in his life. Has known Robert Kidwell for about four 

«/ 

years. He has never seen him in any quarrels, and always seemed 
to be perfectly quiet. He hardly ever comes in witness’s place. 
Has never served him with intoxicants while he was in an in¬ 
toxicated condition. Has known Theodore Taft for twenty years. 
Has never served him with intoxicants while he was intoxicated, 
and would not allow it to be done. He hardly ever comes to either 
of said saloons. He is quite sure Jesse Mason, Kidwell and Taft 
live in Virginia, but could not say as to West. Rodier does not. 

Q. Were you in the har-room one time when West came in to the 
place suffering from some injuries? A. I had just- 

Q. I mean were you there? I do not want you to testify. 

Mr. Yeatman: T object. I cannot see any relevancy to that. 

Mr. Mackey: It is hearsay and objected to. 

Mr. Bell: All right. Of course, T note an exception to the ruling. 

To which ruling of the Court defendants by their counsel reserved 
an exception, which was duly noted upon the minutes of the Court. 

Remembers 7/orman TTerrold coming to his place on one occasion, 
at which time he was absolutely sober. Witness gave him a package 
then. Knows nothing about a bucket brigade. Knows some people 
who come into his place and Carr’s with jars. They do not serve any 
buckets, it is against the law. They fill the jars, charge 15<* for it, 
and if they should go a short distance down the street in most of 
those places they could have them filled for 10^. Said two saloons 
get 15^, and if they want dark heer they have to pay 2(ty. It is 
done for the purpose of getting rid of the rough element. 
22f> Could not say that he is pretty well, or personally well ac¬ 
quainted with everyone who rides on plaintiff’s road. He is 
pretty much acquainted with everyone who comes into his har, with 
the exception of those who come in to use the toilet and do not stop 
there at all, and that occurs, witness can safely say, twenty times 
daily. People come in there who do not buy anything, not even a 
pack of cigarettes. 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness Frank P. Carr, who being 
duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Downing: 

Is the son of the defendant Carr in this case, and for the past eight 
years has been in his employ. Witness’s brother is assistant manager, 
and witness is there, and if he is not there bis father or brother is 
there. One of the three are always in the bar, and most of the time 
two of them. As to the custom followed in case intoxicated men come 
into his bar-room, they judge him according to the time he enters 
the door. If he looks apparently as if he has had sufficient liquor, 
or has had whiskey of any description whatever, he is told to go 
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ahead, that he is not wanted and they are not catering to his trade. 
They are told to proceed home while they are in a condition that 
they can get admission to these cars to travel on before they are 
ejected. Tf they show signs of liquor they are not waited on, and in 
witness's eight years’ experience no one under the influence of liquor 
has been served in his bar. There are 20 or 25 people come into 
Carr’s each day w T ho use the toilets and the Bulletin and the phones, 
who make no purchases whatever. Tn this City there are two publi¬ 
cations know’n as the New’s and the Bulletin, which are issued three 
times a day, and which are subscribed for hv Carr and hung in his 
bar, and people go in there to read them and probably to pass 

227 away the time in waiting. Has known Mason for a long time, 
and there is a rule in his saloon prohibiting him from even 

entering the premises. Does not know* Archie West; knows Norman 
Herrold, he has been in Carr’s place on one or two occasions intoxi¬ 
cated. but he was positivelv refused and ejected in a kind way. 
Those two occasions were within his personal knowledge. There may 
have been other occasions. Thinks he knows Robert Kidwell, but 
if he were described to witness he could probably state whether, he 
knew* him or not. There are several Kidwells living in that vicinity. 
There is one man, a Kidwell. who is a plasterer. w*ho lie knows posi¬ 
tivelv has been refused and told to stay aw*av from his place alto¬ 
gether. Tie does not know’ if this is the Tvidw’ell previously testified 
about, or not. Has known Theodore Taft for eight years. Taft is 
loud and boisterous, and witness know’s he has received orders not 
only from him. but from his father and brother, that his patronage 
w’as not w’anted. and that he w’as to keep away from the place, and 
therefore ho has not been in there for the past tw’o years. Most of 
the men live in the vicinity of Cherrydale. Dominion Heights, Frank- 
lin Park, and in the country as far as McT^ean station on the Great 
Falls & Old Dominion route. Their trade is not entirely in intoxi¬ 
cating liquors, but they have a lunch cafe, and also serve ovsters, 
crabs, and sandwiches. Witness and his w’ife live upstairs and they 
furnish the eating part of said business with his father’s privilege. 
The character of the trade is such that they come in and purchase a 
drink. po«siblv two. and then proceed to their destination. They 
do not. linger. * Tn the winter time if hot oysters are served, customers 
will take a bowl of ovster soup, something of that. sort, probably a 
glass of beer with it, but it. ends there. It is a transient trade mostly, 
coming and going, and not regular trade. Cannot, recall a case 
where a man ever took over three drinks in his bar at one time, and 
if be has a sign of liquor on him he could not get one. He would 
have no need for asking for it because he w*ould know, he 

228 would be positively refused. Loafing is positively prohibited 
in the saloon, but- if a man should be in there waiting for a 

car it. would be permitted as witness does not consider that loafing. 
The distance from the Capital Traction terminal wdiere passengers 
get off to the places of Cook and Holohan is shorter than it is to 
Wardell’s or Carr’s. Passengers disembark possibly five feet east of 
35th Street usually, and sometimes beyond that. Was not present 
when his father stepped off the distance from the terminal to either 
Cook’s or Holohan’s. Probably his brother was. 
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Whereupon the defendants further to maintain the issues upon 
their part recalled the defendant James W. Wardell, who having 
been previously duly sworn testified in substance as follows: 

Direct examination. 

By Mr. Bell: 

Was in the men’s toilet of plaintiff’s station last Sunday the last 
time. Its condition was bad, but nothing like he has seen it. The 
condition of the floor was all wet, and “You (Attorney Bell) were 
along with me and you did not want to go in at all. You did not 
want to get your feet wet.” Concerning the serving of continual 
drinks to a patron, a man could get a drink, maybe stand there for 
five or ten minutes talking to someone and get another, but if he was 
a man who looked like he was going to get over two drinks, or some¬ 
thing like that, they would stop serving him because he appeared like 
he was going to get full. “They claim that T am a crank on that. 
They walk out of the place, and T have lost a good deal of customers 
like that.” 

Whereupon the defendants, further to maintain the issues upon 
their part joined, produced as a witness John D. Bell, who being 
duly sworn testified in substance as follows: 

Lives at 1834 22nd Street, and is bar-tender for Wardell and has 
been such continuously for eleven years next November. The 
229 practice in his place while he is on duty, and so far as he 
knows while the other man was. is not to serve intoxicants to 
intoxicated persons. They are refused anything. That applies to 
the sale of liquor in bulk as well as drinks. Many intoxicated men 
have not been permitted to buy a drink for someone else. Sometimes 
they would have three or four attempts daily and sometimes none at 
all, bv intoxicated persons to get drinks there. They would be re¬ 
fused and asked to go out. Was in the bar-room the night Mr. Mon¬ 
roe was there along about Christmas time, and has heard the testi- 
monv of Wardell in regard to it. Monroe has been serving witness’s 
family with Christmas trees for the children for the last four years. 
Tie cuts the trees out. in the country and hauls them in. and that 
night he came in to collect for the tree, and witness paid him. He 
was then perfectly sober. Is acquainted with Jesse Mason, but thinks 
he has not seen him in his place over six times since he has been 
working there, but when he comes there he is generally intoxicated. 
He is asked to go out. Knows West and he is a frequent visitor, and 
has never been served with intoxicants while he was intoxicated. 
Knows Kidwell, and he comes in there sometimes but not often. Has 
refused him but not manv times. Has never served him when he 
was intoxicated. Knows Theodore Taft; he is an infrequent visitor. 
Cannot say that he has ever refused him and does not recall ever hav¬ 
ing seen him intoxicated. He has had no occasion to refuse him. 
Has known Norman Herrold about six years. They are friends. 
Generally stops in Wardell’s when he comes in town. Has not served 
him when he has been intoxicated. Does not know Shreeve. Has 
not witnessed any fights of car men or other people around the ter- 
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around from Wardell’s and Carr’s way. Witness states that that was 
in the two particular cases referred to. Has seen several men getting 
on the cars there who have been under the influence of liquor. The 
only two particular ones were llerrold and Kidwell. lias never seen 
a drunken man come out of either Carr s or Wardell’s and get on 
plaintiffs cars, but has seen them come from that way. Is familiar 
with the conditions around the 12th Street station of the Washington 
& Virginia Railroad. Has been around there several times. They 
have one waiting room and have a toilet in the cellar. The plain¬ 
tiffs toilet is a little better. 

Cross-examination. 

By Mr. Tobriner: 

Is not often employed by plaintiff, and has not much use for them. 
******* 

Whereupon at the session of the Court held Tuesday, February 
23, 1915, Mr. Mackey, counsel for the Plaintiff, asked leave to tile, 
and the same was granted by the Court the following amendment: 

(Record page 808.) 

‘ Leave of the court being first had and obtained, the bill of com¬ 
plaint herein is amended by adding thereto the following after 
paragraph 8 of said bill: 

“9. And the plaintiff says that the granting of said licenses will 
result in great and irreparable damage to the plaintilf and 
232 great detriment to the business of the plaintiff* and its finan¬ 
cial interests, because intoxicated persons daily come out of 
said barrooms in great numbers and annoy and interfere with the 
passengers awaiting the arrival and departure of trains and cause 
disorder on said trains and interfere with the management thereof, 
and subject the plaintiff to the constant risk and danger of suits 
for damages, and will lessen the safe and profitable enjoyment of its 
business and franchises and will constitute a nuisance and detri¬ 
ment and source of special individual and irreparable damage to the 
plaintiff, in addition to the damage suffered by the public in gen¬ 
eral.” 

Whereupon counsel for the defendants objected to the allowance 
of the amendment at this stage of the hearing because it makes a 
new bill and a new cause of action, and therefore comes too late. 
This objection of the defendants was overruled by the Court, where¬ 
upon the defendants reserved an exception which was duly noted 
upon the minutes of the Court. 

Thereupon counsel for the defendants Wardell, Carry and Carr 
moved to strike out all the evidence taken in the cause because 
there is no issue presented and the evidence as taken was inadmissible; 
second, because the evidence, if any issue is presented by the plead¬ 
ings, is inadmissible under the issues. This motion was overruled 
by the Court, to which the defendants by their counsel reserved an 
exception which was duly noted upon the minutes of the Court. 

20—2894a 
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\\ lioreupoii counsel for the same defendants moved to dismiss 
the bill because the allegations of the bill are not sustained by the 
evidence. This motion was overruled by the Court and the defend¬ 
ants reserved an exception thereto which was duly noted upon the 
minutes ol the Court. Mr. Bell, counsel for the defendants, there¬ 
upon moved to strike out all the evidence concerning intoxicated 
persons being seen going in or coming out of these two bar rooms; 
(.oik tilling am disorder about the terminal of the company* con¬ 
cerning any disorder on the cars; concerning any of the matters 
1 iat * iave testilied to that are not directly connected by 
2dd the proof with these two places. This motion was overruled 
by the Court, to which counsel for the defendants reserved 
an ®M Ce,) H on wha [ 1 was duly noted upon the minutes of the Court, 
lhe Court : I he Commissioners, as I understand their desire 
now wish to have their demurrer to the original bill treated as a 
demurrer to the amended bill. That is right, is it, Mr. Stephens? 

Mr. Stephens: ^es; that is right. 

The Court: And, of course, it will he so treated. 

Mr. Stephens: Yes.” 


(Record page- 813-816.) 

“During the argument, the following occurred: 

Mr. Lambert: If your Honor please, 1 would like to have the rec¬ 
ord straightened out, in reference to the Excise Board. I call your 
Honors attention to the fact that the answer of the Excise Board 

to the rule to show cause, set forth, as 1 indicated a few minutes 
ago, that: 

‘Answering the averment that licenses will issue to the said Carr 
and \\ arde 11 unless such action he restrained, defendants say that 
before the bill in this case was filed they had formally voted to 
grant licenses to the said Carr and Warded on October 20, 1014 
but that the licenses issued were subject to any order which the 
Court might make in this cause/ 

The record should show that fact. That is an elementary fact 
of evidence, and that is the position taken by the Excise Board in 
this proceeding They have undertaken, after this vote, to tempo¬ 
rarily issue the licenses on condition that they only be held subject 
to the action of this Court. J 

Mr. Stephens: I a^ee to the fact appearing upon the record that 
before this bill was filed the Excise Board had formally granted 
liquor licenses to these places. That is the fact The conclusion 

that .Mr. Lambert draws from it is entirely erroneous. I will sneak 
about that later. r 


Mr. Mackey: The Court cannot consider that. That is our posi¬ 
tion. * 

Mr. Stephens: Mr. Lambert wants it put in the record, and I am 
willing to have it there. 

Mr. Lambert: To have what in the record? 

Mr. Stephens: That they voted to issue those licenses 
Mr. Lambert: On the 29th of October. 

Mr. Stephens: Before the filing of this bill 
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Mr. Lambert: You say the 29th of October. 

Mr. Stephens: Whatever it is—before the filing of this bill. 

Mr. Lambert: But no license had been issued on the 30th of 
October. 

Mr. Stephens: That is correct. 

Mr. Lambert: There were no licenses here actually attempted to 
be issued until after the bill was filed and the rule served. That 
is correct, is it not? 

Mr. Mackey: The first of November. 

Mr. Stephens: That is right. No licenses were actually issued 
until after the bill was filed. 

Mr. Lambert: And the rule served. 

Mr. Stephens: And the rule served. 

Mr. Lambert: Was that what your Honor had in mind? 

The Court: No; it is not, because the additional fact was stated 
that they had issued something or other which was called 
234 a conditional license. Just what the fact was, which is 
designated as a conditional license, I would like to have in 
the record. 

Mr. Stephens: I can explain that, if your Honor please. 

The Court: It ought to be in, not as matter of argument, but as 
matter of whatever the fact is, and then that fact can be argued. 

Mr. Stephens: After the Board had formally voted on this license, 
under the law the ministerial duty of issuing the license devolved 
upon the Assessor. Before that was done this rule was served, and 
the Excise Board then, under my advice, issued a license to Carr 
and Wardell. 

Mr. Bell: Granted a license, you mean. The Assessor issued the 
license. 

Mr. Stephens: Yes; the Assessor issued the license subject to any 
order of the Court which might be made in this case. 

The Court: That is what I wanted to get in. 

Mr. Mackey: That is, they could issue the ordinary license, that 
everybody knows about. 

Mr. Tobriner: That would follow as a matter of course, whether 
they did it or not, because if the bill was filed, even after the license 
had been issued, the Excise Board could be directed to cancel it, or 
the license could be declared null and void. 

Mr. Bell: If illegally granted. 

The Court: I thought it ought to be in the record, not as a matter 
of argument, but as a matter of fact, and then each counsel, in turn, 
can argue what he pleases about it. It was not there before this 
minute. 

Mr. Lambert: Mr. Stephens, you do not contend that after the 
Board votes to issue a license it cannot reconsider that vote, do you? 

Mr. Stephens: I do not think that is material to this case. 

Mr. Lambert: Do you not know, as a matter of fact, that up to 
midnight on the 31st of last October, they did reconsider votes and 
did make changes?” 

The foregoing is a correct abstract or digest of all the testimony 
taken in the above entitled cause. Attorneys for both parties desiring 
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certain parts of the testimony of certain witnesses reduced in the 
exact words of the witnesses ‘and the Court approving thereof the 
same is allowed. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendants to the rulings of the Court as 
to the exclusion and admission of evidence, and to the ruling of the 
Court in overruling the motion of the defendant* Robert G. Smith, 
Henry S. Baker and Cotter T. Bride, composing the Excise Board of 
the District of Columbia, to dismiss the bill of complaint for 
23;> the reasons therein set forth, were taken by counsel for the 
defendant* then and there, separately and severally, and said 
exceptions were then and there separately and severally noted upon 
the minutes of the Justice presiding at the trial, and in order that the 
foregoing matters and things which would not otherwise appear of 
record may be made so to appear, counsel for the defendants pray 
the Court to sign this bill of exceptions, which has been settled by 
agreement of counsel for both parties, and the same is accordingly 
so signed and scaled bv the Court, and made a part of the record in 
this case, this 28th day of September, 1015. 

WALTER T. McCOY, J ustice. 


In the Supreme Court of the District of Columbia. 

Equity. No. 33007. 

Washington & Old Dominion Railway 

vs. 

Robert G. Smith et al. 


It is hereby stipulated and agreed by and between counsel on both 
sides m the above entitled cause, that the following named deeds, 
plat, photograph and Congressional Records may he referred to or 
set out in tlie briefs of respective counsel and oml argument on ap- 
peal. and exhibited to the Court of Appeals, without t>eing included 
in full in the transcript of record annexed hereto, in order to avoid 
the extraordinary expense which would be involved bv their in¬ 
corporation in full in the transcript or record, viz: 

1. Senate bill No. 5461 entitled “A bill governing the granting of 
licenses for bar rooms in the District of Columbia, and for other 
purposes,” which passed the U. S. Senate April 26, 1912. (See tran¬ 
script of record page 106.) 

Paragraph 2 of the Senate rider or bill of February 19, 1913 

T -i ± n i lca L with a similar paragraph of the aforesaid’act of 
April 26, 1912. (See transcript of record page 106.) 

, Tl 1 ? proceedings of the U. S. Congress during the legislative 
dav of March 1, 1914. during which there was offered in the House 
entatlves a P amendment to the aforesaid act of Februarv 
19, 1913, under which the 150 foot matter in the railroad station 
provision was stricken out by the sub-Committee on the District of 
Columbia of the H. R. Committee on Appropriations, and the clause 
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as to the operative effect of the act changed from “from and 
237 after its passage” to “the first day of July, 1913,” being the 
terms of the present act, the westerly fire limit matter being 
left as it was in the first, second and third bills. (See transcript of 
record page 106.) 

4. Congressional Records of February 19, 1913, February 28, 
1913, March 1, 1913, March 2, 1913, March 3, 1913, and March 4, 
1913. (See transcript of record page 108.) 

5. Plaintiff s Exhibit “Fitzhugh 1.” (See transcript of record 
page 6.) 

6. Photograph marked “Defendants’ Exhibit No. 1.” (See tran¬ 
script of record page 109.) 

7. Deed from the Great Falls & Old Dominion Railroad Company 
to the Washington & Old Dominion Railway Company, dated the 
28th day of October, 1911, recorded in Liber 3489 folio 29 of the 
land records of the District of Columbia. (See transcript of record 
page 108.) 

8. Deed of Trust from the Washington & Old Dominion Railway 
to American Security & Trust Company, dated the 28th day of 
September, 1911, recorded in Liber 3489 folio 33 of the land records 
of the District of Columbia. (See transcript of record page 108) 
And any other exhibits offered by either side at the trial to be treated 
in same manner. 

F. H. STEPHENS, 

LEON TOBRINER, 

R. F. DOWNING, 
ALEXANDER H. BELL, 
Attorneys for Defendants. 
WILTON J. LAMBERT, 
CRANDAL MACKEY, 

Attorneys for Plaintiff. 

[Endorsed:] Equity. No. 33007. Washington & Old Dominion 
Railway vs. Robert G. Smith et al. Bill of Exceptions and State¬ 
ment of Evidence. R. F. Downing, Attorney. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2894. Patrick F. Carr et al., appellants, vs. Washington & Old 
Dominion Railway, a corporation. Court of Appeals, District of 
Columbia. Filed Oct. 30, 1915. Henry W. Hodges, clerk. 
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In % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

No. 2894. 

PATRICK F. CARR ET AL., APPELLANTS, 

VS. 

WASHINGTON & OLD DOMINION RAILWAY, 

APPELLEE. 


Statement of Case. 

This is a suit for injunction to restrain, pendente lite 
and permanently, Robert G. Smith, Henry S. Baker 
and Cotter T. Bride, composing the Excise'Board of 
the District of Columbia, from granting a retail liquor 
license to Patrick F. Carr, 3605 M Street Northwest, 
and James W. Warded, 3603 M Street Northwest. 

By act approved March 4, 1913, the Congress enacted 
what is termed the Excise Liquor Law of the District 
of Columbia, which among other things provided, in 
paragraph 2, as follows: 

“No saloon, barroom, or wholesale liquor busi¬ 
ness shall be licensed, maintained or allowed in 
the territory west of the following lines: The 
westerly line of the fire limits as now established 
from its southerly limits to where the same inter¬ 
sects with the mile limit of the Soldiers' Home, 
thence westerly and northerly along the said mile 
limit until the same intersects with Kansas Avenue; 
thence along Kansas Avenue to its intersection 
with the northern boundary of the District of 
Columbia.” 
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Paragraph 25 of said act provides as follows: 

“That this section shall he in full force and 
effect from and after July 1, 1913, and shall he 
in lieu of and a substitute for all existing laws 
and regulations of the District of Columbia in 
relation to the sale of intoxicating liquors in said 
District.” 


On March 20, 1913, an amendment was made by the 
Commissioners of the District of Columbia to the fire 
limits as they existed on the fourth day of March, 1913 
(Rec., p. 98), the amendment being as follows: 

“The west curb line of 36th Street, thence 
along 36th Street to the north curb line of M 
Street, along M Street to the west curb line of 37th 
Street, thence along 37th Street to the north 
curb line of P Street.” 


The effect of the foregoing amendment was to change 
the “westerly line of the fire limits” as established 
March 4, 1913, from Thirty-fifth Street Northwest to 
Thirty-seventh Street, within which extended territory 
the two saloons in question were located, said saloons 
being without the fire limits prior to March 20, 1913. 

On the thirtieth day of October, 1913, the plaintiff 
filed its bill against the members of the Excise Board 
praying for an injunction pendente lite and perma¬ 
nently as aforesaid, but before the said bill was filed, the 
Board had formally voted, on October 29, 1913, to grant 
licenses to Carr and Warded, and the same were accord¬ 
ingly “issued by the Assessor of the District of Columbia ” 
November 1, 1913, as provided by paragraph 2 of the 
Excise Liquor law herein referred to. 

The bill after a recital of the legislation as to the fire 
limits, the action of the Commissioners of the District of 
Columbia in extending the fire limits, and the Excise 
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Board in granting these licenses to Carr and Warded 
in order to show special damage alleges as follows: 

‘‘And plaintiff says it is advised and believes 
that unless restrained by this honorable court the 
said licenses will be granted which it avers will 
be to the great detriment of it as a taxpayer and 
would be to the great detriment and damage 
of all citizens of both the District of Columbia 
and Virginia having occasion to use the railway 
lines operated by plaintiff, and will unquestionably 
seriously endanger the traveling public and 
menace the lives and safety of passengers upon 
the railway lines of the District of Columbia 
and Virginia in that section by reason of the temp¬ 
tation thereby offered to employees to indulge 
in the use of alcoholic beverages. Plaintiff 
further says that by reason of the fact that trans¬ 
fers are given between the lines of the Capital 
Traction company and those operated by plain¬ 
tiff in said locality it has frequently happened, 
according to testimony submitted before the 
interstate Commerce Commission, that persons 
not having occasion to use the transfer which 
they had received and to which they were entitled 
have bartered the same in said barrooms for 
alcoholic drinks, and that the territory south 
of the Aqueduct Bridge in Virginia, being in what 
is known as a “dry” section, great annoyance 
has been caused by people coming from that sec¬ 
tion, who desired to obtain alcoholic drinks, con¬ 
gregating in the vicinity of plaintiff’s railway 
station and creating objectionable conditions for 
peaceably inclined passengers engaged in the 
ordinary conduct of their business to and fro 
from the District of Columbia to Virginia, all 
of which is to the great damage of the plaintiff 
and others similarly situated, and plaintiff avers 
that it is without remedy in said situation unless 
afforded relief by a court of equity from the 
threatened unlawful act of the defendants in is¬ 
suing licenses to either one or both of said bar¬ 
rooms.” 







After the close of all the testimony in the case on the 
part of plaintiff as well as on the part of defendants, and 
after a trial covering a period of at least eight days 
to wit, on February 23, 1915, the court granted leave 
to file the following amendment to the bill, which 
for the sake of convenience is inserted here, viz: 

“Leave of the court being first had and ob- 
tained, the bill of complaint herein is amended 
by adding thereto the following after paragraph 

“9. And the plaintiff says that the granting of 
said licenses will result in great and irreparable 
damages to the plaintiff and great detriment to 
the business of the plaintiff and its financial in¬ 
terests because intoxicated persons daily come 
out of said barrooms in great numbers and annov 
and interfere with the passengers awaiting the 
arrival and departure of trains and cause disorder 
on said trains, and interfere with the management 
thereof and subject the plaintiff to the constant 
risk and danger of suits for damages, and will 
lessen the safe and profitable enjoyment of its 
business and franchises and will “constitute a 
nuisance and detriment and source of special indi- 
vidual and irreparable damage to the plaintiff 
in addition to the damage suffered by the public in 
no ro i« 

Counsel for the defendants (Rec., p. 30) Smith, Baker 
and Bride had formally moved to dismiss the bill for 
want of equity, and counsel for the other defendants, 
having answered the original bill, also objected, before 
any testimony was adduced, to the introduction of any 
for the reason that there was no allegation in the original 
bill of special damage on which such testimony could be 
predicated, and finally counsel for all the defendants 
objected to the filing of the amendment at the close 
of the testimony, but all of these objections were over¬ 
ruled as made, and the exceptions form the basis of as- 







signments of error (Rec., pp. 42, 43, 48, 153), as will 
appear hereafter. 

The answer of the defendants Smith, Baker and Bride 
to the rule to show cause was filed on the fifth day of 
December, 1914 (Rec., p. 26), and on the seventh day of 
November, 1914, the defendants Patrick F. Carr, James 
W. Warded and Albert Carry were allowed to intervene 
(Rec., p. 14) as defendants. On the fourth day of 
December, 1914, the intervening defendants Carr, War¬ 
ded and Carry (Rec., pp. 15, 20, 22) filed their answers 
to the rule and bid. 

Among other things the defendant Carr alleged the 
following in his answer, viz: 

“Further answering said bid of complaint this 
defendant says that the plaintiff is actuated by 
selfish, ulterior and interested motives in seeking 
the relief prayed for, and is not controlled by senti¬ 
ments of public good and safety as it pretends, 
its real purpose being to depreciate the value of 
defendant’s property so that it may acquire the 
same at a greatly reduced figure from its present 
worth at private sale if possible, or by condemna¬ 
tion proceedings, a bid for which it has already 
caused to be introduced in Congress dated May 
. 25, 1914, and entitled ‘H. R. 16811, a bid to au¬ 
thorize the Washington and Old Dominion Rail¬ 
way Company to acquire by purchase or condem¬ 
nation the land and property necessary for ter¬ 
minal facilities and trackage in the District of 
Columbia at or near 36th & M Streets, North¬ 
west,’ copy of which is annexed hereto and 
prayed may be read as a part of this answer. 
In substantiation of this allegation defendant 
says that the plaintiff has never made the slightest 
objection to the maintenance of these licenses 
until within the last year or two, and has en¬ 
deavored, since shortly prior to April, 1911, to 
buy the property in order to use it for its terminal 
at 36th & M Street. In this connection defend¬ 
ant hereby refers to the affidavit filed by him in 
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support of his motion for leave to intervene, and 
prays that the same may be read as a part of this 
answer, together with the exhibits annexed 
thereto. 

“Further defendant says that the plaintiff 
has procured within the past two years valuable 
tracts of land in the immediate neighborhood of 
36th & M Streets, and that at the present time 
it controls, either through lease or fee simple, the 
land to the east, the north and the west of this 
defendant, thus constituting a complete loop 
around defendant’s property. This defendant 
says that he assisted the plaintiff in procuring a 
lease of the property in his rear belonging to one 
George Schaefer, and in consideration of such 
assistance as defendant was able to give the 
plaintiff it agreed to do everything in its power to 
protect and maintain him in the operation of his 
business at its present location, as will appear 
from the affidavit of Wm. F. Hart which is an¬ 
nexed hereto and prayed may be read as a part 
of this answer. 

“Defendant further says that at the time of the 
execution of said lease referred to by Mr. Hart, 
dated April 4, 1911, said George Schaefer was 
the owner of premises 3605 M Street, the property 
leased to plaintiff being in the immediate rear 
thereof, and that upon acquiring said lease, copy 
of which is annexed hereto and made a part of 
this answer, the plaintiff opened negotiations with 
Schaefer for the purchase of 3605 M Street, but 
defendant, fearing that if Schaefer and plaintiff 
should come to terms he would be compelled to 
move, thereupon in April, 1912, purchased 3605 
M Street from the said George Schaefer, paying 
therefor the sum of $15,000. At one time defendant 
avers the plaintiff, through (’has. L. Selecman, a 
real estate agent, approached the defendant and 
endeavored to purchase his lease and business 
from him, and 3605 M Street from George 
Schaefer, all of which appears from the aforesaid 
affidavit of Mr. Hart, and also the affidavit of 
Chas. L. Selecman which is also hereto annexed 
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and prayed to be read as part hereof. But the 
plaintiff, this defendant and Schaefer were unable 
to come to any satisfactory arrangements. 

“Defendant further says that a number of times 
since he became the owner in fee of 3005 M Street 
various real estate agents have endeavored to 
purchase said property from him, and he believed 
at that time, and still believes, that they were 
representing the plaintiff, and so expects to prove 
at the trial of this cause. 

“Further answering said bill of complaint this 
defendant savs that facilities at 36th and M Street 
Northwest for the purposes of the station, ticket- 
office and waiting room of plaintiff, are of such 
limited capacity that owing to the growing 
passenger and freight traffic of this road it would 
be impossible for the plaintiff to maintain its 
station at this point without acquiring more land 
in its immediate neighborhood. The waiting 
room is so small that it will not accommodate more 
than twenty-five persons comfortably, while 
thousands of passengers travel up and down this 
road daily. Time and again patrons of this road 
have been forced to use the facilities afforded by 
his barroom for toilet and other conveniences, 
and complaints against the plaintiff on account 
of the wretched conditions existing at this terminal 
are frequent and severe, and this defendant be¬ 
lieves that unless something is done to remedy 
these conditions in the very near future represen¬ 
tations will be made to Congress or to the Public 
Utilities Commission of the District of Columbia 
to require the plaintiff to procure and maintain 
better terminal facilities at this point.” 



In support of these allegations the defendants offered 
to prove at the hearing the following, but the offer was 
overruled by the court and an exception to this action of 
the court forms the basis of assignment of error No. 19, 
viz: (Rec., pp. 118-121.) 
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By Mr. Downing: 

“In order that there may be no mistake, we 
make our offer to prove now not only what Mr. 
Carr will testify to but also Mr. Hart and Mr. 
Cahill. . . . We now offer to prove by the 

witness on the stand that Wm. F. Hart, represent¬ 
ing the Great Falls and Old Dominion Railway 
Company, approached the witness prior to April, 
1911, and by representations that the railroad 
company would protect him in his license at 
3(505 M Street if the witness (Carr) would use 
his best endeavors with George Schaefer the 
then owner of the entire premises known as 3605 
M Street, which included 3605 M Street as it 
now exists and also a certain piece of property 
described in the lease dated the 4th day of April, 
1911, to procure from him a lease of said last- 
mentioned property to the Great Falls & Old 
Dominion Railway Company, which has been 
admitted here in evidence (see Rec., p. 107); that 
Carr did use his influence with Mr. Schaefer to 
procure this lease for the road I have named, 
and did succeed in obtaining said lease; that 
subsequently in the office of Wilton J. Lambert, 
attorney for the aforesaid road and attorney for 
the plaintiff in this case, the question of Mr. 
Hart s promise to Mr. Carr, the witness upon the 
stand, was broached, and Mr. Hart then and there 
represented to Mr. Lambert that he had promised 
Mr. Carr to protect him, as the representative of 
that road, in the maintenance of his liquor license 
at that place as a consideration of the work which 
he had done in procuring the lease already re¬ 
ferred to; that as a result of that conversation of 
Mr. Lambert, and Mr. Carr and Mr. Hart the 
covenant in the lease above referred to was in¬ 
serted in the lease, which said covenant reads as 
follows: 

“ And it is further agreed that the lessor, its 
successors or assigns, will give all necessary con¬ 
sent and sign all papers required during the term 
of this lease, for the transfer of retail liquor 




license at premises No. 3605 M Street Northwest.’ 

“That the lease was subsequently executed 
(see copy, Rec., p. 107); that subsequently this 
lease was assigned to the plaintiff in this cause 
as will appear by reference to Liber 3489 at folio 
29, of the land records of the District of Columbia 
now in evidence in this cause; that the plaintiff 
entered into possession of the premises described 
in said lease and paid rent to the lessor George 
Schaefer up until after the bill in this case was 
filed; that subsequently, acting on the strength 
of the representations made by the representa¬ 
tives of the Great Falls & Old Dominion Railway 
Company, and being urged thereto by represen¬ 
tatives of the road, Mr. Carr purchased the prop¬ 
erty 3605 M Street, all except the portion covered 
by the lease in question, and paid therefor the 
sum of $15,000, which price was based upon the 
saloon value as well as the value of the property 
without the saloon—the two elements entering 
into the purchase price—and that he would not 
have purchased it if he had not believed at that 
time that this covenant, and the representations 
made to him by the representatives of the railroad 
company, would prevent their ever complaining 
or making any objection to the existence of his 
license at that place.” 

“We also offer to prove by Mr. Hart himself 
that he was fully authorized to enter into the 
negotiations which I have already detailed in this 
offer of proof, had full authority from the Great 
Falls & Old Dominion Railway Company to do 
what we have said he did do. . . . We with¬ 

draw that portion of the offer which says that 
the representatives of the road urged Mr. Carr 
to buy this place.” 


Thereafter on, to wit, the fourth day of December, 
1914, this cause came on for hearing before Mr. Justice 
McCoy, Associate Justice of the Supreme Court of the 



District of Columbia, and after argument by counsel on 
both sides the following decree pendente lite was granted: 

L pon consideration of the bill, rule to show 
cause issued thereon, and the answers of the de¬ 
fendants and intervenors, it is by the court this 
4th day of December, 1914, adjudged, ordered 
and decreed that the defendants Robert G. Smith 
Henry S. Baker and C otter 1\ Bride, compos¬ 
ing the Excise Board of the District of Columbia, 
be and they are hereby restrained and enjoined 
from doing any act to change the status quo re¬ 
garding the claimed conditional licenses under 
\nI nch the establishments of Patrick E. Carr and 
James \\ . \\ ardell now claimed to be operating, 
and counsel for the respective parties being pres¬ 
ent in open court consenting thereto, this cause 
is hereby set for final hearing in this court on 
December 21,1914, without prejudice to the rights 
of am of the parties to raise such questions of 
law as they may deem pertinent.” 

1 heieafter this cause came on for further hearing in 
accordance with the above order on the fourth day of 
February, 1915, when the plaintiff offered to produce 
evidence in support of its bill. Whereupon Mr. Francis 
H. Stephens, representing the Excise Board, called the 
attention of the court to the fact that the Excise 
Board had, on the eighteenth day of January, 1915, 
filed a motion to dismiss the original bill of complaint 
for the reasons set forth therein (Rec., p. 30), and an¬ 
nounced that the board desired to stand upon the case as 
made in the bill, and raise merely the questions of law, 
but the court ruled that the defendants Smith, Baker, 
and Bride were precluded from making a motion to dis¬ 
miss by the terms of the order of December 4, 1914, 
which he insisted upon denominating as a stipulation, 
saying at the same time: 

The court says that the understanding was 
that the issues of fact in this case were to be 


tried today; that it is to appear on the record 
that those defendants who have not answered 
in this case have made a motion to dismiss the 
bill because it does not state facts sufficient 
to constitute a cause of* action. That motion is 
denied. As to those defendants who have 
answered they are given exceptions, each and all 
of them, to preserve the question in the Court of 
Appeals. The District of Columbia made a mo¬ 
tion, expressly claiming that it did not intend to 
answer the bill. That motion to dismiss is 
denied and an exception is given to the District 
of Columbia reserving all its rights to raise that 
point in the Court of Appeals, but absolutely pre¬ 
cluding it from ever claiming the right to put in 
an answer to this bill; and the case may pro¬ 
ceed . . . without any separate bill (sic) 
on the part of the District of Columbia. Now 
that carries out the stipulation that was made in 
this court at the former hearing. ... I will 
modify that. They (the original defendants) 
are to have, nevertheless, the benefit of whatever 
testimony goes into the case, and the matter 
is to be treated as though they had answered 
the bill and had been given the benefit of the 
testimony.” 

To which Mr. Stephens replied: 

“We do not desire the benefit of the testi¬ 
mony. All we want is an opportunity to argue 
the questions of law to your Honor.” 

„ The court: 

“Everybody will have opportunity to argue 
the law. ... I am going to take the testi¬ 
mony and then you can argue the law points 
in the case, and argue the facts in the case. . . . 

In other words, I am going to get this thing in 
such shape that when it gets to the Court of 
Appeals it is going to be on all the law and all 
the facts, and everybody who wants to argue 
the matter can do so. That is what the under¬ 
standing was when the case was here before.” 
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Thereupon the court announced that an applica¬ 
tion to amend the bill of complaint would be enter¬ 
tained by the court after the testimony had been sub¬ 
mitted. 

\\ hereupon the plaintiff produced as a witness Hugh 
Fitzhugh, and after he was duly sworn Mr. Stephens, 
counsel for the defendants Smith, Baker and Bride 
objected to the taking of any testimony in the case 
“as not affecting the issues, and as not throwing any 
light upon the propositions involved, and asked that 
the objection be allowed to apply* to the testimony 
all the way through,” to which the court replied: 

“The objection is overruled on the basis of the 
stipulation that was made in this court when 
the matter was up on the first occasion. In other 
words, there is no use to make any objections 
that will go in the teeth of that stipulation, be¬ 
cause parties have a right to waive things in 
this court, and they did waive them on entering 
into that arrangement. . . . But I want to 

make clear that the basis of my ruling was 
the stipulation. Perhaps there are some objec¬ 
tions that you might make that I might have to 
sustain, but in view of what has been done I 
may have to overrule them. I have overruled 
this objection.” 

Thereupon, Mr. Tobriner, on behalf of all the other 
defendants in the case, objected to the introduction of 
any evidence inasmuch as there are no allegations in 
the bill to justify or call for the introduction of any 
evidence, and this objection was overruled by the court. 

Hugh Fitzhugh (Rec., p. 43). 

Thereupon the plaintiff proceeded with the examina¬ 
tion of the witness Hugh Fitzhugh, who testified that he 
made a map of the location of the railway station and the 
saloons in question at Thirty-sixth and M Streets, 
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and this map was admitted in evidence and marked 
“Fitzhugh No. 1.” It has been stipulated that this 
map may be exhibited in the Court of Appeals without 
being incorporated in the record. 

1 hereupon the plaintiff produced evidence to the 
following effect : 

General Complaints Against Saloons. 

The following witnesses, W. B. Emmert, Vice-Presi¬ 
dent and General Manager of the Washington & Old 
Dominion Railway (Rec., p. 105), Benjamin A. Chaney, 
stationed at 1 hirty-sixth and M Streets for two years 
as train starter (Rec., p. 81); John N. Follin, justice of 
the peace and special officer in Fairfax County, Va., and 
special officer in Alexandria County (Rec., p. 77); 
Jefferson V. Davis, passenger agent of plaintiff since 
July 1, 1912 (Rec., p. 54); Isaac R. Hitt, attorney at law 
(Rec., p. 71); George C. Loomis, lumber merchant at 
McLean, Va., two years this coming April (Rec., p. 
74); Walter C. Shertzer, conductor for plaintiff three 
years this coming June (Rec., p. 85); R. C. Clark, em¬ 
ployee of plaintiff for three years (Rec., p. 89), testified 
to having heard general complaints from patrons of the 
road and others against the proximity of the saloons of 
Warded and Carr to the terminal station. Mr. Loomis 
testified (Rec., p. 74) that he had heard some talk of 
people who lived out there against the saloons affecting 
school children’s use of the line, and (Rec., p. 75) the 
existence of these saloons and the fact that intoxicated 
men come out of there and board these trains is a special 
cause of complaint on the part of women, although 
he himself might not complain against a man unless he 
made himself very objectionable. To the introduction of 
all the foregoing testimony defendants duly excepted. 



Intoxicated Persons. 


W. B. Emmert (Rec., p. 50) testified that he had seen 
persons coming out of these saloons under the influence 
of licpior, boarding plaintiff’s cars, occupying positions 
on the platform, staggering more or less among other 
passengers, conducting themselves in a boisterous man¬ 
ner, making themselves generally objectionable to 
other passengers, and has seen them run out of these 
saloons after the car has started and swing on the 
steps after the doors are closed. But he could not follow 
any specific man out of the saloon into the trouble on the 
car. The trouble was drunkenness on the cars usually 
developed after the car was in Virginia. Plaintiff has 
never complained to the authorities against the con¬ 
duct of people who are alleged to have obtained liquor 
in these saloons and created disorder at the station, and 
it has never asked for police protection. Benjamin 
A. Chaney (Rec., p. 81). Has seen people come out of 
these saloons drunk, pull themselves up on the car 
as it was moving off, and in one case in particular saw a 
drunken man get hurt that way but does not know which 
saloon he came out of. He would get them on the car and 
get the car away (Rec., p. 81). Has observed drunken 
men conduct themselves improperly round the terminal 
and has delivered them to the crossing policeman. A 
man named Terrell (or Turley) came out of there on 
Saturday evening and sat on a bench, and while he was 
sitting there he got so he could not move—got paralyzed. 
Can not recall the name of any drunken man he saw 
attempt to board the car. Within the last six years he 
saiv several men comp out of one of these saloons who were 
drunk, and who boarded those cars , but he could not say 
whether any man got anything to drink in there or not. 
frequently drunken men come up from the east and very 
seldom from the west. He has made several arrests on ac- 



count of drunkenness, among them Mr. Turley. Could 
not say where any of these people got their drink. Drunken 
men are found in nearly every railway station. John 
N. Follin Rec., p. 77). Has observed men under the 
•influence of liquor coming out of these saloons. Has 
frequently seen men come around the corner he con¬ 
sidered drunk, board the cars, and has put them off the 
cars, but has observed improper conduct on the part of 
men coming out of these saloons in an intoxicated condi¬ 
tion around the terminal only once. On one occasion 
he put two men off the car, who came around the corner, 
for swearing and using profane language, but he could 
not say where they got their liquor, as he did see them 
or any other man take a single drink in these saloons. 
On the twenty-fourth of last December at the request of 
a lady he delivered a message to a man named Monroe 
in \\ ardell’s who seemed to be intoxicated (see testi¬ 
mony of Wardell, Rec., p. 147, and Bell Rec., p. 151), 
and when he came out he said to his wife “why the hell 
don’t you go home.” Jefferson V. Davis testified that 
last summer (Rec., p. 54) two men came around the 
corner in an intoxicated condition, and when in front 
of the men s toilet one of them vomited and some of it 
spattered on a lady’s dress. After they came out of the 
toilet they stayed around for probably three quarters 
of an hour, and then went into Wardell’s. He watched 
them probably twenty or twenty-five minutes, maybe 
half an hour, and did not see them come out. This 

can recall of people coming out of 
these saloons in an intoxicated condition. On cross- 
examination (Rec., p. (il), witness said that he did nothing 
to have these men removed although there is a crossing 
policeman out in front and a special officer at the sta¬ 
tion, and that after he had gone into the toilet the man 
made no disturbance at all. William Eads Miller 


(Rec., p. (54), testified that he has frequently seen 
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intoxicated people come out of the saloons of Warded 
and Carr and go onto the terminal property of plaintiff. 
Can not say that he has seen many intoxicated people 
coming out of there but he has seen some, and about 
ten or fifteen minutes after taking the train they became 
intoxicated. Does not know whether these men took 
any liquor on the train or where they got their liquor. 
Never saw men coming out of these saloons drunk. On 
last Wednesday (Rec., p. G4) (after the filing of the bill) 
he saw’ a young man come out of Wardell’s and ap¬ 
parently he was not drunk when he boarded the car, 
but before he got to Dunloring he was drunk. He 
will not say that he did not have a drink from the time 
he got on the car until he reached Dunloring, and it w r as 
possible for him to take a drink without witness know¬ 
ing it. Has never seen men come out of these saloons 
drunk, but has seen them when they showed the effects 
of drinking whiskey, but not enough to show’ that they 
were drinking or might be disagreeable (Rec., p. 69). 
It is a very frequent occurrence to see men on these trains 
drunk. Where they get it is another question. Wit¬ 
ness also testified to an occasion some days ago when 
he saw’ a young man trying to persuade two boys to go 
around the corner and take a drink. On cross-examination 
he admitted, however (Rec., p. 68) that this incident 
and the one of Wednesday were the same. After leav¬ 
ing the court room on the previous day he went to a 
place on Pennsylvania Avenue and purchased a pint 
of Oronoco whiskey, and from there he went to Harvey’s 
and got a cocktail, and from there to the plaintiff’s 
terminal and took a train for home. Isaac R. Hitt (Rec., 
p. 70) testified that half a dozen times within the last 
year he has seen people under the influence of liquor 
coming out of these saloons and going to the platform 
and boarding cars and making disturbances on the 
cars afterwards, and he has seen a conductor on the 
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car put one man off for being intoxicated who had come 
out of the saloons. Last summer he saw a man come 
out of Wardell’s saloon and try to get in conversation 
with some ladies in the terminal and made himself ob¬ 
noxious. Did not see any of these men go into the saloon 
and does not know what they did while they were in there 
(Ree., p. 72). He has been in these saloons to get liquor 
and also to use the toilet. George C. Loomis (Rec., p. 
73) testified that he has frequently noticed residents 
from along the line coming out of these saloons in an 
intoxicated condition, getting on the cars, talking in a 
boisterous manner and using profane language. Can not 
say, however, that these men whom he has seen come 
out of these saloons in this condition conducted them¬ 
selves in an objectionable manner. Speaking of those 
cases that would be cause of complaint, the mere fact 
that those men drink there at this place, and then 
get on the cars is cause of complaint, especially to the 
ladies, although a man might be in a condition that he 
would not be objectionable to witness but would be so 
to the lady passengers on the cars. That is the degree of 
intoxication in regard to which he has heard a great 
many complaints among the ladies. Witness himself 
might not complain against a man unless he rendered 
himself very objectionable (Rec., p. 75). Last summer 
and fall more especially he recalls having seen intoxi¬ 
cated persons come out of Wardell’s saloon (Rec., p. 
74). Last night he saw a couple of men under the’in¬ 
fluence coming around the corner whom he saw later 
in the car. Has traveled a great deal and wherever he 
has been he has seen lots of drunken men on trains and 
in railroad stations. Has seen Terrell (Turley) come 
out of “this place” intoxicated, and another man named 
Shreve, but they were not much intoxicated (Rec., p. 
76). And both of them used profane language, but he has 
heard sober men use profane language. Walter C. 
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Shertzer testified (Ree., p. So) that every day you can 
see intoxicated people coming out of one or both of 
these saloons and getting on the cars. Very often you 
start across the street and you get to the middle of the 
street and somebody will come running out of one or the 
other of these saloons, maybe with a beer jar under one 
arm, and grab for the car with the other hand and swing 
on. You are supposed to have the doors closed. They 
will swing on the steps and maybe go half way across the 
bridge. But he has never had an accident on that ac¬ 
count (Rec., p. 85). But he did see a man about two 
weeks ago ‘‘during that slippery weather” come running 
out of one of those saloons, and after he got to the car he 
slipped and feel and broke the jar. The cars go slow t here. 
Sometimes these men get into an argument and wit¬ 
ness has to go back and try to keep them quiet. One 
night there were two drunken men in a seat cursing. Two 
ladies asked him to put these men off or make them keep 
quiet. Some time before C hristmas he saw Warded 
bring a man named Williams and help him on the car 
(see testimony of Warded, Rec., p. 147; Williams, Rec., 
p. 141; Huebl. Rec., p. 141, and Birkigt, Rec., p. 139). 
Witness has often seen intoxicated men on his line with 
whiskey bottles which they often smash in the car. 
These bottles are scraped up and thrown out, and he has 
seen labels on them, a few with Warded and a few with 
Carr (Rec., p. 86, redirect). Most every day men are 
seen coming out of Carr s and Warded’s looking like 
they are pretty full (Rec., p. 86), and some go across the 
bridge, some go under the platform, in the waiting room, 
stand around and wait for a car, and get on a bench and 
go to sleep, and he has seen several arrests there. lie 
had one man arrested who came around the corner about 
two months ago. He was sitting on the platform and 
had vomited ad over the benches. About a month ago 
he had a controversy with a drunken man who came out 


\ 
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of Wardell's saloon about a basket. This is the same 
controversy that Chaney testified to. The general 
run of passengers are clerks. He has been in these 
saloons and has never seen any drunken men in there. 
Last summer two men came out of Wardell’s and went 
out on the car ahead of him. They had two bottles 
with them when they came out of the barroom. After 
he went up the road with his car and came back he 
found them lying on the platform at Cherrydale stretched 
out drunk and caused them to be arrested. R S. Clark 
(Rec., p. 89) testified that he has noticed intoxicated 
people going in and has seen intoxicated people come 
out, one or more every day. Quite often saw them at¬ 
tempt to board the cars, but every intoxicated person 
who comes out of these saloons is not a passenger 
(Rec., p. 91). In the last two weeks a young man who 
came out of one of these places grabbed the car going 
out, and after being assured by witness that he would be 
let off at a certain station he offered the motorman a 
drink. Quite often these intoxicated people have 
bottles with them, and some have Carr’s and some have 
Wardell’s name, and some have no name at all. On 
another occasion a drunken man stood on the platform 
and obstructed passengers from going in and out. 
At witness’s request he went over to the other side where 
witness opened the window for him and he sat down in 
the corner. Has observed disorder quite often in the 
terminal by these people that have been seen coming 
out of these places intoxicated, and has seen arrests 
made there. Saw a fight between a man by the name of 
Rodier, an employee of the road, and a man by the name of 
Malone, both of whom were arrested (see testimony of 
Maher, Rec., p. 130, and Warded, Rec., p. 148). Has 
seen people come out of the rear of these saloons intoxi¬ 
cated and jump on the cars, and he would open the door 
of the car, and let them in. The night before last (Rec., 
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p. 91) between eight and eleven, he saw an intoxicated 
person go by the office window from the direction of* 
these saloons. 1 hinks he saw as many as two intoxi¬ 
cated men come out of there on Saturday. In a general 
way he has seen men coming out of there off and on on 
the days that he was around. Could not give the name 
or names of any intoxicated person or persons he ever saw 
jump on the cars of his company, or whom he has seen in 
an intoxicated condition on the cars, in the station, or do¬ 
ing any of the things he testified to seeing intoxicated 
men do, except one man by the name of Williams (see 
testimony of Williams, Rec., p. 141, and Warded, Rec., 
p. 147). Has seen sober men jump on cars while the car 
was in motion quite often. He never saw any of these 
men on the inside of the saloons whom he saw go in and 
come out in an intoxicated condition. Oscar F Carson 
testified (Rec., p. 101). Conductor for plaintiff and has 
observed intoxicated people coming out of Carr’s 
and Wardell’s saloons attempting to board the cars of 
plaintiff making disorder around the terminal, and 
the> ha\ e also boarded plaintiff s cars, but he has not 
witnessed arrests of people who have come out of these 
saloons in an intoxicated condition and caused trouble 
on the cars. It is a very common occurrence for people 
to come out of these saloons when the car is leaving the 
terminal and try to board the car while it is in motion. Has 
not seen people drink on the trains but has seen bottles, 
some of them bearing the label of Carr and some War- 
dell. On late runs it is a very common occurrence 
to see three to half a dozen or more bottles smashed 
up in the car in a night. Has seen Warded help ap¬ 
parently intoxicated people on the car more than once 
but could not state the number of times (see Wardell's 
testimony, Rec., p. 147). In August a man who appeared 
to be intoxicated got on the car and went back to War- 
dell s to get a bottle of w r hiskey. On his return he had a 
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scuffle with a man who took his seat and between them 
they broke a window which they refused to pay for. Can 
only give the name of one man, Mason, who, while intoxi¬ 
cated, did any of the things he testified to. 

Bucket Brigade. 

Walter C. Shertzer (Rec., p. 85) testified to the effect 
that a good many people come down every night from 
Cherrydale and bring jars with them and go back with 
them full. When the car gets in it remains only a few 
minutes, and when the car gets to the end of the bridge 
they commence to pull the doors open and jump off. 
They want to got the jar filled and go back on the same 
car. If they fell in jumping out there in the street witness 
has to write a report and take the names of witnesses. 
Then when the ear gets half way across the street going 
back, or in the middle of the bridge, they will duck out 
and come running and grab the car. Those who get jars 
of beer in there do not get drunk in there. When you 
run in early in the morning on one of those trains with 
clerks and other people on they get off as soon as they 
can and run the same risk. The chances are you can not 
stop them from getting the door open. Maybe you will 
be holding your trolleys. Some of the people who come 
down on Saturday nights to get beer are Treasury 
employees and government clerks. Some young fellows 
out at Cherrydale eighteen or nineteen get beer in this 
way, and he knows this because he sees them waiting at 
the station when they get back and the party who came 
for the beer told him so. 

R. S. Clark, employee of the plaintiff, testified (Rec., 
p. 90) that he has observed people going to Wardell’s 
and Carr’s for jars of beer, and in order to catch the car 
going back they would be in a hurry to get out and get 
into these places. They would proceed to board the 
car, some while it was standing still and some while it 
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was going on to the terminal, crossing the street, grab 
hold of the handle. Witness has seen people that he 
brought in go right back when he would have to lay over 
only two or three minutes. They are all respectable 
people and come down on his car and want to go back 
as quickly as possible. These cars have doors to them 
and it is a rule of the company not to open the doors until 
the cai comes to a stop. Hut they are frequently opened 
by other people. 

Additional Expense. 

W. B. Emmert, Vice-President and General Manager, 
testified (Rec., p. 4 /) that the plaintiff took over the 
railroad properties at 30th and M Streets on November 
1, 1912. (Rec., p. 106) Plaintiff has been put to extra 
expense in having watchmen because of the conditions 
brought about by these saloons. By the elimination 
of these saloons plaintiff could dispense with the services 
of one man. Additional expense is also incurred in pro¬ 
viding guards on trains (Rec., p. 110). Plaintiff regularly 
employs two special officers at the terminal, and from 
time to time officers of Alexandria and Fairfax Counties 
are employed to ride on plaintiff’s trains to protect its 
passengers. These special officers are Chaney and An¬ 
derson, and the officers from Fairfax and Alexandria 
Counties are employed usually on Saturday night, and 
at other times when it is thought necessary. At times, 
arrests are made and plaintiff has had to appear in court, 
but he can not state whether said arrests were or may be 
traced to sales of liquor in the saloons of Carr or Warded. 
With the absence of these saloons witness thinks plain¬ 
tiff would find only one man necessary during the rush 
hours instead of two. Under ordinary conditions the rush 
hours are from 6.30 to 7 or 9a. m.,and from 5.30 to 6.30 
or 7 in the evening. The number of passengers hauled by 
plaintiff in and out of Thirty-sixth and M Streets, rums 





from 5,000 to 9,000 per dap. The average would be in the 
neighborhood of 8,000 (Roc., p. 47). At various times there 
are as many as 250 at the station at once, and plaintiff 
operates 190 trains, exclusive of the bridge car, every 
day. Occasionally in the rush hours they have to stop 
trains and load them and unload them .on the end 
of the Aqueduct Bridge. In the summer the traffic, 
especially the excursion traffic, is made up of women and 
children. Excursion times and during the daily rush 
hours the passenger traffic crowds the quarters at 
I hirtv-sixth and M Streets, but at ordinary times 
it is not crowded. A starter would not be necessary for 
the dispatchers within the building could attend to 
that except during the rush hours, and to sell tickets 
they have other men who would lap over on those few 
hours of time and thus care for the ticket office. Some¬ 
times the services of special officers are employed at 
Great Falls in connection with the operation of the park 
there. Plaintiff operates over a distance of, to Blue 
mont. approximately fifty-two miles, to Great Falls 
approximately fifteen miles, to Alexandria approximately 
twelve miles. Taking the line from Thirty-sixth and M 
Streets they have thirty-five to forty stations to Blue- 
mont and thirty or thirty-five between Washington and 
Great Falls (see testimony of Emmert, Rec., p. 47, and 
Davis, Rec., p. 52). 

We now invite the court’s attention to the testimony 
of Benjamin A. Chaney and John N. Follin, and Wm. T. 
Free, which is inserted here for the sake of comparison 
with that of Emmert. Anderson, the other starter men¬ 
tioned by Emmert, did not testify. Benjamin A. 
Chaney (Rec., p. SI) testified that he has worked for the 
company for six years and has been stationed at Thirty- 
sixth and M Streets for two years as train starter. On 
account of these people around there the company 
has had himself and another man appointed special offi- 
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cers to take care of people going out and coming in on 
the cars. Witness also looks after everything else that is 
needed around there. He and Anderson were appointed 
starters about the same time in 1912 at $75 per month, 
and special officers in 1914, with no increase in salary 
(Cross Ex., Itec., p. 83). When he was a conductor 
he had lots of trouble with drunken men, but he can not 
say whether they came out of these saloons or not. There 
are two train starters (Rec., p. 81) who work ten hours a 
day each who are special officers, and also sell tickets 
from 4.30 to 6.30 a. in., after which he goes on the out¬ 
side. At 2.30 he is relieved and goes home. They 
change every month when he goes on at 2.30 and relieves 
the other man and remains on duty until the last car 
goes out at 12.40, when the office is closed until 4.30. 
When he goes on duty at 2.30 he is on the outside until 
8 o'clock, and he can not recall any instance when he saw 
a drunken man attempt to board a car. John N. 
Follin (Rec., p. 77) testifies that he is a justice of the peace 
in Fairfax County and special officer in Fairfax and 
Alexandria Counties. The Washington & Old Dominion 
Company was instrumental in getting him his positon 
as special officer. He accepted the position in the first 
place without any fee. He felt it his duty as an officer 
to try to keep order and he wanted to see good order. 
Hardly knows whether you would call it a salaried office 
or a fee office. The railroad company has asked him 
to be at the Falls on special holidays and during the sum¬ 
mer season when there is any large assemblage there, 
to be there and use his office if it was necessary, and 
they pay him per diem. In pursuance of his duties 
he rides back and forth on the cars and has power to 
arrest under the appointment. He has been drawing 
compensation from the plaintiff ever since they built the 
road to the Falls, in 1905 or 1906. Preserving good 
order is about all the employment he has with the 




plaintiff. They called on him to go on the Bluemont 
line on several occasions and he was paid for that. 
Whenever his services have been given they have been 
paid for. William T. Free (Rec., p. 152) testified that 
he is a special officer of Alexandria County, and has 
exercised his authority on plaintiff’s cars with reference 
to disorderly persons. He has spoken to Norman Her- 
rold once, Robert Kidwell and Theodore Taft, and on 
those occasions Herrold and Kidwell boarded the car in 
Georgetown and they were under the influence of liquor, 
and they came from around M Street from the direc¬ 
tion of ( arr’s and \\ ardell’s saloons. He has seen several 
men getting on the cars there who were under the 
influence of liquor, but the only two particular ones were 
Herrold and Kidwell, and he has never seen a drunken 
man come out of Carr’s or Wardell’s and get on plain¬ 
tiff s cars, but he has seen them come from that way. 

Competing Points 

Jefferson V Davis testified (Rec. p., 51), that he was 
general freight and passenger agent of the plaintiff since 
July 1 , 1912, and that because of the existence of these 
saloons at dfith and M Streets plaintiff has lost patrons, 
who on that account prefer the Washington & Virginia 
Railway ( ompany which parallels its line at many places, 
notably Tails ( hurch, \ irginia, most of the population 
of which are employed in the District of Columbia, the 
W ashington & \ irginia road entering W ashington via 
the highway bridge to 12th and Pennsylvania Avenue, 
and this although the fare on the plaintiff’s line was less 
than on the competing line 'on account of the transfer 
which was issued by plaintiff to passengers to and from 
the Capital Traction Company. Taking the town of 
Falls Church, witness said the plaintiff sells one commuta¬ 
tion ticket to four or five or six of the Washington & 
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\ irginia Road. All passengers together, that is, coinmu- 
tation passengers, one-way passengers, excursion passen¬ 
gers and round-trip passengers, the Washington & Vir¬ 
ginia sells a great many more than plaintiff does at these 
competitive points, and that has been since 11)12. 

At this point we introduce the testimony of Walter 
E Jacobsen t Rec., p. 12G), taken on behalf of the defend¬ 
ants, and invite comparison between it and the testimony 
of Air. Davis. Witness has been for the past sixteen 
years lecturer on the Washington & Virginia Railway, 
from 12th and Pennsylvania Avenue to Arlington Junc¬ 
tion, which is about a mile outside the District, the Falls 
Church and Alt. Vernon branches of his road use the 
same tracks. 1 he first stop on his road coming into 
Washington is 14th and Maryland Avenue, and across 
the street from where passengers alight is a saloon on the 
corner. The next stop is at 14th and 1) streets, and just 
back of there is (Irahams saloon. The next stop is at 
14th and B where there is no saloon. The next stop is 
at 14^2 and I) where Toftus place is, more of negro joint 
than anything else. The next stop is at the terminal. 
De At ley s is about four doors from the terminal, its 
entrance being on I) Street just where the cars stop. 
Another saloon, Martin McDonald’s, is right across the 
street from the terminal. The character of the inhabi¬ 
tants around there on I) Street is pretty bad now as a 
rule, but not so bad as it used to be. There is also a 
wholesale liquor place in the terminal building. 


Terminal Facilities. 

The witness Jefferson V. Davis testified (Rec., p. GO), 
that the company had received complaints about the 
bad terminal facilities at 3Gth and M Streets; that it is 
not an unusual thing to "have complaints come in, although 
he has no personal knowledge of complaints touching 
the lack of facilities and accommodation of passengers 




and patrons in the waiting rooms, but there have been 
complaints about the lack of waiting room facilities. 
The witness Isaac R Hitt (Rec., p. 72), said he had heard 
a great many complaints about the station and terminal 
facilities of the Company and about their schedule. 
1 here are toilet facilities at the station now; there did 
not use to be. They are very fair since last summer. 

See testimony on behalf of defendants relative to ter¬ 
minal and toilet facilities. 

Other testimony on behalf of plaintiff was to the effect 
(Davis, Rec., p. 55), that if one goes out into the street 
he can see Carr’s and Warden’s saloons. The Capital 
1 raction cars go in on one side and go around a loop and 
come out on the eastbound track. When passengers 
are waiting they go all over the street. You can not see 
these saloons from inside the terminal. A person looking 
out of the car window could see these saloons just as he 
could see the rest of the buildings located in the neigh¬ 
borhood. In opinion of witness the number of children s 
school tickets sold in the past, and the number who ride 
on the quarterly ticket, are from seventy to a hundred. 
Some of plaintiff’s cars have a headway of over half an 
hour, some less than half an hour. It has been figured 
that the average time between cars on the Great Falls 
division is something like twelve or fourteen minutes. 

During the course of the testimony of W. R. Emmert 
a lease dated April 4, 1911 (Rec., p. 107), was admitted 
in evidence by consent and witness was asked who the 
President of the Great Falls & Old Dominion Railway 
was for the purpose of showing the Washington & Old 
Dominion Railway and the Great Falls & Old Dominion 
Company were the same. The answer to this question, 
on objection, was ruled out by the court and exception 
noted by the defendants. 

The following deeds were read in evidence but have 






not been included in the record in accordance with stipu¬ 
lation of counsel (Rec., p. 157): 

Deed dated the 28th day of October, 1911, 
between Great Falls & Old Dominion Railroad 
Company, party of the first part, and the Wash¬ 
ington and Old Dominion Railway t 
party of the second part, and recorded in liber 
3489, folio 29 of the land records of the District 
of Columbia, whereby the Great Falls & Old 
Dominion Railroad Company granted, bargained, 
sold, aliened, enfeoffed, quit-claimed, released and 
confirmed unto the Washington & Old Dominion 
Railway Company, it successors and assigns, all 
the right, title, interest and estate owned, pos¬ 
sessed and enjoyed by the said Great Falls & Old 
Dominion Railroad Company in and to all its 
corporate property, rights, privileges and fran¬ 
chises (other than its right to be a corporation), 
together with all and singular the appurtenances, 
easements, rights of way, buildings, engines, 
boilers, generators, machinery, turbins, storage 
batteries, regulators, switches, etc. ... it being 
the intention of the Great Falls iS: Old Dominion 
Railroad Company to hereby transfer, convey 
and assign all property, of every kind and de¬ 
scription, owned by it and wheresoever situated, 
and whether hereinbefore particularly described 

or not. p r\i i 

Deed of Trust from the Washington & Old 

Dominion Railway Company to the American 
Security & Trust Company, Trustee, recorded m 
Liber 3489, folio 33, dated the 28th day of Sep¬ 
tember, 1911; conveys all the property of the 
grantor to secure the sum of $2,500,000 in bonds, 
said bonds to be coupon bonds of the par value 
of SI ,000 each, payable thirty years after date in 
gold coin of the United States under the present 
standard of weight and fineness. 

Patrick F Carr, one of the defendants, testified in sub¬ 
stance to the following effect (see Rec., p. 112). Saloons 
have been operated at 3605 and 3603 M Street North- 
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west for more than thirty-five years. The terminal at 
Thirty -sixth and M Streets was established shortly 
after witness became proprietor of the bar at 3605 M 
Street. At all times during the day or night either wit¬ 
ness or one of his >*ons, Frank P. Carr or Leo Carr, are 

on duty at the saloon, and most of the time two of them 
are present. 

Persons Under the Influence of Liquor Not Served.— 
frequently patrons of the road come into his place in¬ 
toxicated but they are never served, nor have they ever 
ser\ ed a man under the influence of liquor. If a man shows 
the slightest sign of intoxication he can not get a drink 
there, and strict watch is kept for such persons. His 
place is exposed to the scrutiny of the crossing police¬ 
men who are located at the corner of Thirty-sixth and M 
Streets in full view of both places, and he never fails 
to get rid of intoxicated persons when they come into 
his place. Quite frequently drunks come up on plain¬ 
tiff s cars coming into W ashington, and it is a common 
occurrence for drunks to get off of the Capital Traction cars 
on Saturday afternoons and nights, and has frequently 
seen drunks come over from Y irginia in plaintiff’s cars 
Saturday nights and holidays, go down town, get full, 
return in the Capital Traction cars and then get on 
plaintiff’s line. Has seen respectable young men whom 
witness knew come in from Virginia, go dow r n town, get 
full and return and enter his place, and he refused to 
serve them. This happens on Saturday nights and 
holidays frequently. No one wfith the slightest degree 
of intoxication can get anything to drink or to carry 
away with him at witness’s place, nor in such condition 
would a man be allowed to treat his friends. Does 
not allow a man to purchase from him or come into his 
place if he is addicted to drink or abuses it, or whose 
family needs the money more than witness. Much of 
his patronage comes from the west of his place, that is, 
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up the Canal Road and Conduit Road. If a man 
comes into his place apparently -sober, and witness saw 
him take one drink after another, he would tell him he had 
enough. If a man in his place wanted to take three or four 
drinks of whiskey in fifteen minutes he would stop him, 
and to his knowledge no man ever drank enough of liquor 
in his place to get drunk. Customers would be stopped 
for he has sufficient business, and such a class of busi¬ 
ness that it would not be permitted. Witness has a 
strictly white trade and does not sell to negroes. Dar¬ 
kies get off the plaintiff’s road and attempt to go into 
witness’s place under the influence, but they are refused 
admission and he has seen darkies drunk frequently in 
the terminal. It is a common thing for darkies to get on 
plaintiff s cars a little groggy, more so on Saturday nights 
because that is when that class of traffic goes'up the 
road, and sometimes in the afternoon. There is no 
loafing permitted in witness’s place, there being no 
occasion for it, as he has a transient trade, coming and 
going all the tiine.^ It is strictly high class, the better 
class of people. The average customer remains in his 
place only long enough to be served and catch his car 
unless he is waiting for a car. Men have come into his 
p aic in bad weather and gotten a cigar or something 
and waited there for their car because they will not 
stand around the terminal shed in bad weather, and 
the place in the terminal is very cramped. 

Plaintiffs Toilet Facilities.—The toilet facilities at the 
terminal are very cramped (Rec., p. 113). Recently a 
>mall urinal was put in there at which two or three men 
may stand cramped at one time. There is no stool 
there, and as many patrons of the plaintiff use his toilet as 
those who come there to purchase—three or four on 
every tram. And at other times more. Sometimes 
passengers of plaintiff come into his place intoxicated, go 
3ack to use the toilet and sit there until requested to 



leave. A few days ago witness examined the toilets 
in the terminal and they were filthy, “dripping or 
leakage from the urinal had come up so high over the 
floor that it had floated out on the outside where the 
passengers have to sit along the pavement, on those 
benches, and had gone over and soaked down into the 
soil where the tracks come in—filthy.’' As to the urinal, 
on a squeeze two or three men might get into it. The 
'vatci comes down the wall and there is a small trough 
there, also one stool, very cramped. One-third of the 
plaintiff s patrons use witness’s toilet. He has a pretty 
good sized toilet, urinal distance being five feet long, a 
gentlemen s toilet alongside of that and another one just 
around on the inside of another door which is private, 
but some people are allowed to use it. Fifteen or twenty 
or more use witness’s toilet every day without purchasing 
from him. 

General Complaints .—Witness has heard general com¬ 
plaints about the car service on the Thirty-sixth and M 
Streets side where the plaintiff’s witnesses have testified 
250 passengers are usually around waiting to take the 
trains. He told Mr. Emmert at one time that there was a 
complaint from everybody almost who rides over the 
road. 

Capital Traction Passengers— The Capital Traction 
property takes up at least two-thirds of the block between 
Thirty-fifth and Thirty-sixth Streets. Passengers disem¬ 
barking from the Capital Traction cars get off all the 
way from Thirty-fourth Street, especially at what is 
known as the “supper hour,” when all the cars can no 
get into the barn, and they are unloaded all along M 
Street nearly up to the corner of Thirty-fourth. All 
the Capital Traction passengers get off nearer to Cook’s 
and Holohan’s (on opposite corner of Thirty-fourth and 
M Streets). 

Business Locality .—From Thirty-sixth along M to 
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Rock Creek, it is a distinctly business locality. It is 
known as the business street of Georgetown. Does not 
think there is a house along that street without a store 
in it. 

Intoxicated Persons Named by Plaintiff.— Referring 
to the men whom plaintiff’s witnesses identified by name 
as coining out of his or Wardell’s places intoxicated, 
witness said that Mason had not been in his place for 
five or six years. Has not seen Taft in his place for a 
couple of years, and never served him or Herrold or 
'Ferrell or Turley while under the influence of liquor. 
Witness does not know Robert Kidwell. 

Witness’s saloon does not open until 7 a. m., and there 
is no back entrance. 

Other Saloons on M Street— From Rock Creek Bridge 
going down M Street to Thirty-sixth Street there are the 
following saloons and wholesale liquor places, viz: 

Three thousand and eleven, M. V. Moran; 3033, 
Robt. R. Hogan; 3059, Edw. Mannix; all retail. Three 
thousand one hundred fifty, G. W. Monogue, whole¬ 
sale; 3204, P. J. Cook, retail; 3209, G. W. Offut & Com- 
pany, wholesale; 321S, M. S. Kronheim, wholesale; 
3219, J. I. lennant, retail; 3238, W. Xander, retail; 
3243, T. J. Malloy, wholesale; 3249, Daniel Canton, 
wholesale; 3258, W. E. Burke, retail; 3279, Capital 
Liquor Company, wholesale; 3275, P. J. Barron, whole¬ 
sale; 3285, G. T. Harper, retail; 3294, J. J. Kelly, retail; 
3314, John Ready, retail; 3320 Conrad Schroeter, retail; 
3328, Ellen Galligher, retail; 3330, J. E. Dyer & Com¬ 
pany, wholesale; 3400, Mary E. Holohan, retail; 3403, 
Simon Gordon, wholesale; 3401, Richard Cook, retail. 
All of the above named places were in business up to 
November 1, 1914, at which time Xander, Kelly, 
Galligher and Schroeter were discontinued. It takes 
less than four minutes to walk to Cook's place at 3401 
M Street, from the terminal and back, less than two minutes 
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each way in ordinary walking. The Holohan and Cook 
places are on either side of the street and one is as near 
to the terminal as the other, except for the angling across 
the street. ( ook s and Ilolohan’s are nearer to where 

the Capital Traction passengers disembark than to wit¬ 
ness’s place. 

Frank P. Carr (Rec., p. 149), a son of the intervenor, 
testified in corroboration of all his father said as to not 
serving intoxicated persons in that bar; in his eight 
\ears not one intoxicated person having been served 
in their bar. He further corroborated his father as to the 
use of the bar toilet by patrons of the road, and as to the 
unsatisfactory condition of the toilet in the terminal, say¬ 
ing also that many patrons of the plaintiff come into 
the bar to read the Bulletin, or phone, and make no 
purchases whatever. He also corroborated his father 
as to the high class character of their trade; that no loaf¬ 
ing was permitted; no negroes served; and there is no 
time of the day or night that either himself, his brother 
Leo Carr, or his father, is not on duty. He also testified 
that he served oysters, crabs, soft drinks, cigars, cigar¬ 
ettes and tobacco. 

In regard to those whom plaintiff’s witnesses identi¬ 
fied by name as seen coming out of his place intoxicated, 
witness said that he does not know West; Herrold 
(oi 1 uiley or lerrell) has been in his place once or twice 
but he has been ejected in a kind way. He knows a 
man named Kidwell and he has been refused service and 
told to keep away. Knows Taft, who is loud and 
boisterous, has been told by himself, his father and his 
brother to keep away. None of these men have ever been 
served in his place while intoxicated. 

By stipulation it was agreed (Rec., p. 152) that Leo 

Carr if called would corroborate his father and brother 
in every respect. 

James W. Wardell (Rec., p. 145). Resides with his 
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family at 3003 M Street where he has been in the saloon 
business for twenty-one years. The terminal now used 
by plaintiff has been there nine or ten years. 

Drunken Men Not Served .—One showing the slightest 
indication that he had been drinking would not under 
any circumstances l>e served with liquor in his place. 
h\ on if se\ oral men came in and one of the bunch showed 
he had been drinking a little bit he could not buy it for 
himself or for his friends. Men in that condition could 
not procure liquor in his place in bottles, in jars or in 
any other manner. That has been his practice ever since 
he has been in business. A man could get a drink, 
maybe stand in his bar five or ten minutes talking to 
some one and get another, but if he was a man who looked 
like he was going to get over two drinks, or something 
like that, they would stop serving him because he ap¬ 
peared like he was going to get full, and he has lost a good 
deal of customers in that wav. 

There is no time of the day or night that either he, his 
bartender Bell, or his son-in-law Seiber are not on duty, 
and any time the weather is nice he stands outside, and 
on summer lights he sits there in a chair to watch who 
comes along to protect the places of himself and Carr 
from drunks, and Mr. Carr does the same for him. 

Bucket Brigade .—Knows nothing about a bucket 
brigade. Knows some people who come into his place, and 
Carr's with jars. It is against the law to serve in buckets. 
They fill the jars, charging 15 cents for it, and if they go 
a short distance down the street they could have them 
filled for lOcents. In his place and Carr's if they want dark 
beer they have to pay 20 cents. This is done to get rid 
of the rough element. 

Witness's Toilets .—In his bar there is a toilet with two 
stools, a slate urinal, and double wash basin with two 
spigots to each, all the time cold water and sometimes 
hot water. The urinal accommodates four, comfortably 
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three, and the two basins are available, and towels and 
soap are furnished which are asked for daily. The 
back yard is concreted and there was a back entrance, 
before he locked it, up by way of Thirty-sixth Street, 
and plaintiff’s patrons frequently used the alleyway when 
it was unlocked to get to his toilet. Frequently people 
come into his place for purposes other than getting 
liquor; for intance to use the toilet, or to buy soft drinks, 
tobacco, cigars and cigarettes. Persons come in there 
who do not buy anything, not even a package of cigar¬ 
ettes. 

Plaintiff s Toilet (Rec., p. 151).—Was in the men’s 
toilet at plaintiff s station last Sunday the last time. 
The condition was bad, but nothing like he has seen it. 
1 he floor was all wet. Mr. Bell, his counsel, was along 
with him and he did not want to go in because he would 
get his feet wet. 

Intoxicated Persons Named by Plaintiffs Witnesses 
Has known Mr. Williams thirty-four years and has re¬ 
fused a few times to serve him, and although he will not 
say he was drunk either time, he had enough. On one 
occasion he helped him to a car because he had a bag 
of marketing on his back (see testimony of Shertzer, 
Rec., p. 88, and Huebl, Rec., p. 141; also see testimony 
of Williams, Rec., p. 141). He was able to get along 
himself but witness wanted to have things peaceable 
and get rid of him in the easiest and quickest way. He 
had nothing to drink in witness’s place on either of those 
occasions. Does not know Terrell or Turley. Has been 
acquainted with Norman Herrold for eight or nine 
years, and has not seen him for about a month. Has 
never sold liquor to him twice. Does not know Shreve 
and if such a man was a regular patron of his place he 
would be very apt to know him. Two-thirds of the 
time he is at the bar while the door is open. Has known 
Monroe for six or seven years. Recalls Monroe having 
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called at his bar around Christmas. Follin came in and 
told Monroe his wife wanted him. Monroe said “all 
right, I will be out there as soon as I light my pipe.” 
Monroe on that occasion was as sober as anv man that 
ever lived. W.rdell'e bartender, Bell, „ pr «“ 
and gave Monroe some money for a Christmas tree. Has 
never sold him anything when intoxicated, and put him 
out once; that is, led him to the door. 

Has known Rodier, who was an employee of plaintiff, 
and Malone, and witnessed a fight between them. Neither 
of them had been in his bar and they were both arrested. 
Neither looked as if they had been drinking at all. 
Mason hardly ever comes in either place. And he has 
never served him with liquor while intoxicated. Knows 
Archie West, but he seldom comes in his place, and never 
saw him in an intoxicated condition in his life. Knows 
Robert Kidweli. He hardly ever comes in witness’s 
place, and he has never served him with liquor while 
intoxicated. Knows 1 aft and has never served him with 
intoxicants and would not allow it to be done. He 
hardly ever comes in either place. Mason, Kidweli 
and Taft live in Virginia. Remembers Herrold coming 
in his place once. Witness gave him a package and he 
was absolutely sober. He is pretty well acquainted with 
everyone who comes into his bar except those who come 
in to use the toilet, and that occurs twenty times daily. 

John D. Bell (Rec., p. 151). Bartender for W r ardell 
continuously for eleven years. Corroborates all that War- 
dell says as to serving drunken men in the bar; as to toilets 
in Wardell’s saloon; as to the toilets in plaintiff’s ter¬ 
minal; as to the Monroe-Follin episode; as to the so- 
called bucket brigade. Knows Mason, West, Kidweli, 
Taft, and Herrold; not one of them has ever been served 
in Wardells while intoxicated. The class of trade at 
these places are people who come off the car, come in, get 
a drink and go on to their work. The limit they drink 
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is one and sometimes two. Could not remember an 
occasion when any one took three drinks. It does not 
often happen. Most of their patrons are householders 
in Virginia and small property holders. 

By stipulation at the suggestion of the court it was 
agreed that Mr. Seiber, Warden’s son-in-law, his other 
bartender, if called would corroborate Warded and 
Bell. 

Howard P. Short (Rec., p. 127). For eighteen years a 
member of the Metropolitan Police, and stationed at 
Thirty-sixth and M Streets for past six years. Has 
been officially in these saloons about six times a year and 
they are constantly under his observation from the out¬ 
side. Does not think there are any better saloons in 
the District of Columbia than these. 

Counsel for the plaintiff move to strike out this remark 
and the motion was granted, to which the defendants 
excepted. 

Has never observed anything wrong inside of these 
saloons. A number of times he has seen intoxicated men 
on the inside who had gone in there and been put out. 
Most of the intoxicated men come from east of Thirty- 
sixth Street. Has on a number of occasions made 
arrests around the station there, and they come from all 
directions. Some of them were sitting on the benches on 
the sidewalk there; some came staggering down the steps 
of the Washington Electric Railroad, down Thirty-sixth 
Street and along M; some from over in Virginia. Does 
not recall ever seeing any drunks coming from these two 
places. Witness is one of the officers who occupy that 
umbrella stand on duty. In the day time there are two 
men there, from 8 to 5 o’clock, when one of the two is 
supposed to be at the umbrella all the time. From 5 
o’clock in the evening there is only one man until in his 
judgment he thinks he can safely go way, which in the 
summer time is from 9 to 12, and in the winter time from 
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6 t0 8 ; Since the plaintiff has taken the road the toilet 
facilities there have been increased, but they do not meet 
the demand. 1 here is considerable complaint about the 
car service there, not frequent enough and not enough 
cars. There is also objection against the terminal. 

(Rec., p. 129). One might see a drunk or two that they 
had put out of the saloon who had gone in there and 
been refused service. Practically all those who were 
ejected drunk that he has seen were drunk when they 
went in, because when they get that way he usually gets 
them. ( ouid not say that he saw any one coming out of 
these saloons who was drunk when he went in. He works 
at the station eight hours a day. One week he works 
nine hours. He has ail four tours of duty in the course 
of a month. Does not know how an intoxicated man can 
run and jump on a car. \V it ness considers a man intoxi¬ 
cated when he is not in the proper shape, staggering 
around, holding on to something. The doors on the right 
side of the car are supposed to be closed, but he has seen 
them opened and men pulled in. Has seen men, par¬ 
ticularly those who were getting off the Capital Trac¬ 
tion cars, jumping on the plaintiff’s cars after they started. 
They run down M Street, past witness, and jump on 
that side of the car, not the side whereon those two 
saloons are. The plaintiff’s employees open the doors 
and let them in. Sometimes they open them themselves. 
If men came out ot those saloons and got on the cars 
and they opened the doors he could see some of them 
and some he could not. 

John Maher (Rec. p., 130). 1 w’enty-four years a 

member of the police force, and is and has been for about 
a year and a half stationed at 30th and M Streets. They 
have four men all together at 30th and M. One of them 
is on duty all the time; tw r o in the day time; one relieves 
the other. Has been in each of these saloons two or three 
times or more. 1 he outside of these places is always open 
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to his observation when on duty. Has seen drunken men 
coming frGm the east down towards the station. If he is 
unable to take care of himself he is locked up as a general 
rule. He saw a man coming down M Street staggering 
and going into Carr’s. Witness walked over after him 
at the time, and he came out immediately, and witness 
had to arrest him and send to him the station house 
because he was unable to take care of himself. Could 
not have gotten anything from the time he went in unitl 
he came out, and this is the only time he can recall seeing 
a drunken man coming out of either of these places. 
(Rec., p. 130). Can not say he has seen intoxicated men 
on plaintiff’s cars, and there has not been much trouble 
with such men around the terminal. There has not been 
much disorder at this terminal. The officers do not allow 
it (Rec., p. 131). Arrested a man named Rodier and one 
named Malone, in front of the railroad building at 36th 
and M Streets for fighting on the sidewalk. Rodier at 
the time was a conductor of the Great Falls & Old 
Dominion Railroad. They were perfectly sober. The 
fight happened about 7 or 7.30 p. m., June 10, 1914. 
Has seen men coming out of these places he thought were 
intoxicated to a certain extent, but he would not consider 
them drunk. He goes up to the door and looks inside of 
these places, and often pushes open the swinging doors 
and looks in. Sometimes he sees through the window 
or over the curtain inside. 

John C. Heide (Rec., p. 133). For twenty-four years 
a member of the Metropolitan Police. On duty at the 
Aqueduct Bridge since 1892. Has been in the saloons 
of Carr and Warded, oftener in Carr’s, to whom he sells 
vegetables from his garden, as often as three or four 
times a week and as late as ten or eleven o’clock at night. 
Has never observed any disorder in either place, but a 
year and a half ago, in the summer, he saw a drunken man 
get off the Capital Traction car, and 
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than gotten in Wardell’s place when he was put out, and 
he made a third attempt to get in and witness went over 
and started the fellow across the river. Late in the fall 
while in C arr’s place one evening witness saw a man ask 
for a drink twice, and Frank, Carr’s son, refused him 
and asked him to go away, and he was not very full. 
Has seen them come from the east, west, down the Wash¬ 
ington Railway steps and from Virginia, but in the last two 
years he has not seen many drunks around there and 
has not made an arrest for drunkenness for three or four 
years. 

Francis S. Strawser (Rec., p. 135). Member of the 
Metropolitan I olice force for the last eight or nine years 
For about four months last winter was stationed at the 
Aqueduct Bridge. Is familiar with the two saloons and 
has beeen inside them several times. 1 he general conduct 
of these places is good. Has never seen men under the 
influence of liquor served with drinks there. Has occasion¬ 
ally seen men under the influence, but not what he would 
term drunk, coming from other places, from the east, 
and across from Virginia several times. Once or twice 
has seen men go around the terminal under the influence, 
get a little loud, and has made several arrests for drunk¬ 
enness but does not know where they came from. 

Clarence S. Creel (Rec., p. 136). Fourteen years a 
member of the police force, and has been for two years 
- stationed at the Aqueduct Bridge. Has often been in 
the saloons of Carr and Wardell. When on duty he has 
noticed both places on the outside. When off duty has 
been inside of them. Has observed both on and off duty 
that men had been refused to be served there. Some¬ 
times it does not happen for a week and again two or 
three times a day. These men come from different direc¬ 
tions, the majority from the east of the terminal. A few 
from accros the bridge, and has also seen them come from 
the west of Carr’s place. Has seen men take two or 




three drinks of intoxicating liquor in there. Can see 
inside these places through the window and over the 
door and curtain. He purposely watched many times to 
see if men under the influence of liquor were served, and 
in each instance they were refused. 

Charles M. Birkigt (Rec., p. 137). Twenty-five years 
a member of the Metropolitan Police force, and for the 
past eight years stationed at the Aqueduct Bridge. Was 
once in Carr’s. Has often seen into these places through 
the window, in the day and night, for the purpose of see¬ 
ing if there was anything out of the way. He found 
everything peaceable and no disorder. Has often noticed 
men coming down the street who appeared to have been 
drinking, walk to the doors of both places, and has seen 
them refused there; and has also seen them shown the 
door and told to go out. It is the business of the police 
to look into these affairs, and he performed his duty to 
the best of his ability. Has seen much disorder around 
the terminal due to excessive drinking, generally colored 
people coming east of 36th street. Has seen disorder 
among plaintiff’s employes. Knows of the fight between 
Bell and Shertzer, employes of the road, which happened 
on the cement platform under the shed, and the Isobel- 
Smith fight. Isobel is an employe of the plaintiff. Knows 
of a railway mail man cutting one of plaintiff’s employees. 
Has seen men come out of these places and get on the 
cars, but can not say that they were apparently par¬ 
tially intoxicated. Has not seen people run out of these 
two places and jump on a car as it started. Has seen 
people come from east of 36th Street, and run, and catch 
the car just before it got on the bridge. Has seen people 
swing on to the cars on the east side and the doors would 
be opened and let them in, and it could happen on the 
w r est side. They never open the doors until they get out 
on the bridge, then they are let in. Has looked through 
the windows of these saloons to see if any one under the 
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influence was being served. Has seen Williams refused in 
Warden s, and on one occasion he saw Wardell bring him 
out and put him on the car, and he was not in Wardell’s 
long enough to get a drink (Rec., p. 139). 

Witness then described the wretched conditions of 
he terminal toilet facilities, saying among other things 
( iee., p. 139) : The odors there are worse than a horse 
stall. Has had occasion after 12 o’clock to go into their 
a les toilet, and it is in as bad a condition as the 

men s. 1 hey "look dirty and he has seen all kinds of 
rubbish there.” 


Chas. H. Steinbraker (Rec., p. 138). Twenty years a 
member of the Metropolitan Police force, and for six or 
seven years prior to November, 1913, stationed at the 
Aqueduct Bridge. Is familiar with the saloons of Carr 
and Wardell and has been in them probably more than 
six times a year on official business, that is, in the course 
o noti jing business houses of short change men, or 
looking for different men. Has oftentimes looked into 
them and has seen men being served there. It was his 
duty to apply for a warrant for any saloonkeeper selling 
nn -s to intoxicated men, and on several occasions has 
looked to see if they got anything more to drink in these 
places, and he has never found such persons served If 
he had he would have applied for a warrant (138). 

as seen these two saloons refuse drinks to drunken men 
prior to November 1, 1913. 

Robert T Hough (Rec., p. 125). Is a member of the 
ar and has been a judge. Is acquainted with the places 
o Carr and Wardell. In the summer, for the last five 

years, occupies a bungalow on the upper Potomac and 
goes out there almost daily. Nearly every time he’goes 
out to or comes back from his place he frequents one or 
he other of these places. Has never seen a saloon bet¬ 
ter managed or more careful, and has never seen a drun- 
en person in either of those saloons or coming out of 
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them. Has seen a man in Carr’s saloon as big as witness 
refused a drink. While going into Carr’s saloon one day a 
big man \\ ith a dark mustache asked him to take a drinkj 
witness accepted, and called for a Scotch Highball and 
his companion asked for a whiskey, but Leo, Carr’s 
son and one of the bartenders, told him he had had 
enough. 1 he man took it nicely and did not make much 
fuss, and if the man was drunk witness did not know it. 
To his knowledge no one has ever been served with 
liquor in either of these places while under the influence. 
Has never seen the slightest disorder on plaintiff’s cars as 
testified to. Nearly everyone has complained against the 
terminal facilities at Thirty-sixth and M Streets and 
its management. Never knew plaintiff had toilet 
facilities, but soon after beginning to* use that line found 
there were accommodations at Carr’s saloon, and has 
u.'-'Od thorn up to the present time. Has been several 
times in Wardell’s place, and there also the order is 

good and drunken men are not served so far as he has 
observed. 


Richard H. Tebbs (Rec., p. 131). Lawyer, and for 
eighteen years was county judge of Loudon County. 
Resided at Leesburg for fifty-nine years, and has fre¬ 
quently occasion to come to Washington. Has been 
in both saloons, and has been forced in there oftener than 
desired because of the poor accommodations afforded 
by plaintiff. Has averaged more than one visit to Wash¬ 
ington a month. Comes down to Washington occa¬ 
sionally when he has business, and stops and goes into 
thc.se saloons because ol the lack of accommodations fur¬ 
nished by the railroad. 1 here is no decent place for a 
gentleman to go there, and for that reason he seldom 
goes down but that as soon as he gets off the car he goes 
into Mr. Carr’s or Mr. Wardell’s, because of the lack of 
decent accommodations on the part of the railroad. When 
he goes back, because there is no decent place for a man 





to stop outside and keep warm, he has gone into Mr 
Carr s and taken a seat at a table on the side and waited 
unt.l time to leave. Sometimes has a drink there. Has 

rdlvTIi 1 V here i With ° Ut taki " g a l,rink a " d has n»tu- 

Wafde - x?i t| P -, HaS bCP " in Carr ’ s (,ftenar than 
»vardell s. Neither place is orderly as a church but 

hey seem to be quite as orderly, or more so than the 

. 1 ,arrooln - Nevcr saw either of them sell to a man 
who appeared to be under the influence of liquor de- 

no d^unke 'r flUenC ° ° f li<)Uor - Has seen little or 

no drunkenness in there. Saw one man in Carr’s once who 

was moderately full, a gentleman, an ordinarily well 

h im a ' e „ man ; who was moderately full. Witness knew 

Si P , dl< n °‘ see I llm 8^ anything intoxicating in 

, h ?. ..J K h,nks a would he a great advantage to the 

hate" That'h ha h aS t CCnt a PlaCe t0 rest in as the men 
use the h haS b 7 n hls main reas °n for going there, to 

Zd sk r°?n ,dat 'Tr’ the Water c| oset, for instance, 

<i 't at a table and keep warmer than he otherwise 

would have been out doors. He never met Mr. Carr 
personally until this morning. Has no relations what¬ 
ever with him. Plaintiff’s railroad accommodations are 
as unsatisfactory as the general public will stand and the 
aw permit. Has observed these places only during 

be ten'or fif r ited the Car ’ which wouId -metimes 
be ten or fifteen minutes, sometimes half an hour es- 

car'at' ’ nlght Has seen men get on plaintiff’s 

ca at probably 11.30 considerably intoxicated, and 

ha. not seen them come out of these places. Witness 

r/e LV 8 car this mornhig and * 32S 

made him throw up just traveling on that car, and the 

on^th around the waitll) g room was worse than it was 
the car. It is no decent place for ladies Does 

not know if the ladies’ waiting room is separate from the 
general waiting room. There is a little opening that 
leads to the men’s toilet where there is a trough about 





four feet long, and a porcelain closet, and he tried to 
get in one day but thought it was unfit. There is a room 
marked ladies’ waiting room, but witness does not 
think it a fit place to wait. It is dirty, dark, and not 
room enough for the passengers to go in or anything 
else. If what witness thinks is the ladies’ room it is 
unfit for ladies or for gentlemen; hardly fit for hogs. 

1 ried to go into the men’s toilet of plaintiff’s station 
twice, and each time it was so dirty that his feet would 
have gotten so dirty that he did not want them to smell 
bad, and he did not try it. The last time he tried to go 
in there was about four months ago. 

Alonzo Havener (Rec., p. 140). Contracting plasterer. 
Been residing for nine years in Cherrydale, Virginia, and 
will be a property owner there. Acquainted with these 
saloons. Frequently goes into them. The conduct of 
these places is as good as any barroom he was ever in. 
Has never seen anyone under the influence of liquor 
served there, and many times has seen people refused 
liquor because it was thought they had had plenty, and 
if they did not go out they would be put out. Has heard 
general complaints against the plaintiff’s terminal facili¬ 
ties. Has seen men slightly under the influence of liquor 
going in and coming out of these places, but has never 
seen them served there. Witness himself on one occasion 
having two or three drinks, went in singing something, 
but he was refused, and he knows he had not had over 
three drinks all day, all of which he had gotten down 
town. 

Jos. W. Huebl (Rec., p. 140.) Carriage and automobile 
business in Cherrydale, where he has resided for ten 
years. Is a property owner there. Has known Carr and 
Wardell for nine or nine and a half years, and has been 
in their places practically every time he comes to the 
city. The first five years he lived in Cherrydale he was 
employed by the Government as an engineer and came to 

4—518X 
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the city every workday, and is now in the city practically 
every day. Has had opportunity to observe the conduct 
of these two places, and they are conducted in a first- 
class manner. And he has never seen one whom he con¬ 
sidered under the influence of liquor served there. Re¬ 
calls one evening in Wardell’s when a man named 
Williams, who had been drinking, was refused a drink 
and told to go home, and he saw Wardell put him on the 
car. 

(Rec., p. 141.) Has gone in these places frequently 
without drinking, just to use the toilet. Has seen many 
colored men drunk on the cars, and has seen men Satur¬ 
day nights on the cars who had been drinking, but were 
not drunk. 

John F. Williams (Rec., p. 141). Has lived in Wash¬ 
ington and Virginia since he was five years old. For the 
past fifteen years has been an electrician and owns prop¬ 
erty in Franklin Park, V irginia. Has known Wardell 
intimately between twenty-five and thirty-five years. 
With the exception of the last month has been in his place 
daily. Has never been served with liquor in W r ardell’s 
place while intoxicated, but several times has been re¬ 
fused. On a couple of occasions, though he did not re¬ 
quire help, Wardell assisted him to the car to make sure 
of his safety, and each time he had refused witness 
liquor. The liquor he had then was procured down town, 
not in that neighborhood. 

(See testimony, Rec., pp. 88, 138, 141, that Wardell 
helped this man on the car.) 

Joseph J. Barroch (Rec., p. 142), Property clerk in 
the Naval Medical School. Been living at Dominion 
Heights, Virginia, for over three years and is buying 
property there. Knows Wardell fairly well and Carr 
slightly. Goes in both of their saloons occasionally. 
Visits Wardell’s place almost every day, but does not 
necessarily take a drink every day. The conduct of these 


places is good. Has frequently seen intoxicated people 
in there but has never seen them served. They are 
usually requested to go out, and if they do not go out 
they are led out without force. Has observed people 
going into these saloons for purposes other than procuring 
liquor. Witness found it convenient to stand by a warm 
stove in there while waiting for his car. The plaintiff 
has waiting rooms, the condition of which he does not 
consider very fine, and would not care to stay in there. 
Has never seen worse conditions in a station. 

James J. Branson (Rec., p. 143). Since October 7,' 
1904, assistant map printer at the Geological Survey, 
and resides at Cherry dale where he owns property. He 
has met Carr but it better acquainted with Warded, 
having known him since the spirng of 1907. Has fre¬ 
quently gone into WardelFs place and it is well con¬ 
ducted. Has never seen one whom witness considered 
to have been under the influence of liquor served but 
has seen them refused, and if they created a disturbance 
Warded would put them out. If they started any argu¬ 
ment he would lead them to the door. Has seen Warded 
refuse to sell to a perfectly sober man telling him that 
his family needed the money more than he did. (Rec., 
p. 144). On Saturday nights he has seen quite a few in¬ 
toxicated people around the station and on the cars, 
and they come from east of 36th Street. He has seen 
people go into WardelFs intoxicated and refused a drink, 
and afterwards be put off the car. 

George L. Sebastian (Rec., p. 144). Sixteen years a 
fireman in the Court of Claims. Resident of Clarendon, 
Virginia, about eleven years and owns property there. 
Has known Warded about thirty years and Carr in 
recent years, and has been in their places nearly every 
day. These places are very wed conducted, and witness 
has seen intoxicated men refused liquor there. Such 
persons would sometimes get boisterous and Warded or 
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his bartender would show them to the door, and tell them 
to get out. Has seen intoxicated persons come from other 
places and refused liquor in there, and to his knowledge 
no one ever got drunk in either of these places. They will 
not give them enough to get drunk. 

Herman Gaist (Ree., p. 144). Jeweler at 3518M Street, 
half a block from these saloons, in which he has often 
been. Sometimes he goes once a day or twice a day. Has 
seen men who were not so drunk refused liquor at different 

tunes m both places. Has never seen an intoxicated 
man served in either place. 

Thereupon the court announced that unless there was 
some testimony to the contrary “I will say to you frankly 
t lat I am bound to find that these places are run as 
decent places.” Thereupon the court refused to hear 
any more testimony as to the character, management 
and conduct of the saloons in question, although counsel 
tor the defendants announced that they had sixteen 
more witnesses to that effect. 


Errors Relied Upon. 


The errors (Rec., pp. 34-38) are grouped as follows: 


1- he court erred in refusing to hear argument of 
counsel for the defendants Smith, Baker and Bride 
on his motion to dismiss before the taking of any testi¬ 
mony, admitting testimony before amendment which 
was not supported by any allegation in the original bill 
announcing in advance that he intended to permit plain- 
tiff, after the conclusion of all testimony, to amend its 
bill, and finally permitting plaintiff to file such amend¬ 
ment upon the close of all the testimony. Embraced 
liorein are assignments of error Nos. 1, 2, 3, 4, and 25 

2. The court erred in refusing to admit testimony 
tending to show as claimed that the real motive of this 
suit is to depreciate the value of the properties of Carr 


1 
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Wardell and Carry, assignments of error Nos 17 is 
19,20, and 21. ' ’ ’ 

3. The court erred in admitting testimony of general 
complaints as to the proximity of saloons to the terminal 
assignments of error Nos. 9 and 13. 

4. The court erred in refusing to grant the motions of 
the defendants to dismiss the bill on all the evidence in 
the case, and in entering final decree, assignments of 
error Nos. 7, 8, 26, 27, 28, 29, and 30. 


ARGUMENT. 

I. 

Motions by Excise Board to Dismiss, and Amendment 

to Original Bill. 

On or about the fifth day of December, 1914, the de¬ 
fendants Smith, Baker and Bride, composing the<Excise 
Board of the District of Columbia, filed an answer to 
the rule to show cause, and on the fourth day of De¬ 
cember, 1914, the court granted a preliminary restrain¬ 
ing order. Thereafter, on the eighteenth day of January, 
1915, the said defendants, in accordance with the rules 
of the court, filed a motion to dismiss, and on the fourth 
day of February, 1915, when the case came on for final 
hearing, counsel for these defendants desired to be heard 
upon his motion before the taking of any testimony, but 
the court insisted that according to the terms of the 
restraining order of December 4, 1914, counsel had 
entered into a stipulation whereby he waived his right 
to be heard upon his motion to dismiss. Counsel for all 
the defendants insisted that they did not understand 
by consenting to the order of December 4, 1914, that 






they had waived anything, but the court said that 
they had, and granting an exception to counsel, pro¬ 
ceeded to take testimony. Whereupon counsel for all 
the defendants objected to certain testimony, and any 
testimony which was not predicated upon some allega¬ 
tion in the bill, but the court said (Rec., p. 42) that it 
was his intention to take all the testimony that would 
be offered by the plaintiff, and at the close of the case 
grant leave to amend the bill to conform with the proof. 
While it is conceded that sometimes, as was the case 
in Fox vs. Patterson, 43 W. L. R., 277, the trial court 
may grant an amendment of the original bill so as to 
make its allegations measure up to the evidence, yet 
it is a most unusual proceeding. It will be observed 
that the situation here is the reverse of the case of Fox vs. 
Patterson, wherein the bill was amended to agree with 
the proof adduced by defendant, which was previously 
unknown to plaintiff. In this case the defendants 
had no knowledge whatsoever of the evidence which 
was to be presented by the plaintiff, but it was known 
to the plaintiff. The defendants were utterly unpre¬ 
pared for the testimony which was brought forward 
against them, and had no opportunity to make reply 
thereto by way of answer or even by way of proof, so 
that they were impeded and hampered throughout 
the trial of the case by being deprived of proper allega¬ 
tions, in advance, of what the nature of the evidence 
might be. We therefore contend that the action of the 
court in refusing to hear counsel on the motion to 
dismiss before the taking of any testimony, and the 
taking of any testimony which was not predicated upon 
the allegations in the bill, and the granting of the 
motion to amend at the close of all testimony (Rec., p. 
153) was reversible error on the part of the court below. 
It was also objected that the amendment made a new 
bill and a new cause of action. 







In Dewey Hotel vs. U. S. Electric Lighting Co., 17 
D. C. App., 365, this court said: 

“in the case of a bill filed by a private individual 
to restrain a public nuisance it must clearly ap¬ 
pear from the allegations of the bill that the plain¬ 
tiff will sustain a special and particular injury 
therefrom and that such injury is or will be ir¬ 
remediable as in the case of a purely private 
nuisance/’ 

. Since the rule requiring the taking of evidence in 
open court the practice of permitting amendments at 
the close of hearings, to make the bill conform to the 
evidence, is pernicious. The plaintiff files his bill 
averring certain grounds for relief, to which the defend¬ 
ants answer. Issue is made and the cause proceeds 
upon the record so made. Another and different case is 
developed by plaintiff’s evidence, the admissibility of 
which under the pleadings is objected to. At the close 
of the case an amendment to fit this evidence is allowed. 

1 hus it will be seen that the case has been tried upon a 
bill not filed. We respectfully submit that this is error 
for which this cause should be remanded and a rehearing 
ordered. 

II. 

Motive in Filing Suit. 

In the course of the trial the defendants offered to 
prove (Rec., p. 119, Brief p. 8), that the plaintiff 
assumed by assignment the following covenant in a lease 
(Rec., p. 119), viz: “that its successors or assigns will give 
all necessary consent, and sign all papers required dur¬ 
ing the term of this lease for the transfer of retail liquor 
license at No. 3605 M Street Northwest,” Defendants 
further offered to show that said covenant was the out¬ 
come of an agreement between defendant Carr and duly 
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authorized representatives of plaintiff’s assignor, whereby 
Carr was to aid in the procurement of the lease above 
mentioned, which was to be for the rear portion of 3605 
M Street Northwest, where Carr was at that time 
operating a saloon business, all of said premises 3605 
M Street being then owned by one Schaefer. Subse- 
. quently Carr purchased premises 3605 M Street on, to 
wit, the-day of April, 1912, except the part in¬ 

cluded in the lease above referred to. And defendants 
offered to show that both prior and subsequent to said 
purchase by Carr, plaintiff through its duly authorized 
representatives, endeavored to purchase all of 3605 
M Street Northwest. The defendants further offered to 
prove that the plaintiff caused to be introduced in Con¬ 
gress a bill, H. R. 16811, for the condemnation of this 
identical property, and they further offered to show 
that the president of the plaintiff and the president 
of its predecessor were one and the same. This testi¬ 
mony was offered in connection with other testimony 
admitted in evidence to the effect that the facilities and 
quarters at plaintiff’s terminal are utterly inadequate 
for the proper operation of the plaintiff road, and conse¬ 
quently the possession of the land on which these saloons 
are located is indispensable to this company’s business. 
The purpose of all of this was to show that the plaintiff 
was not actuated by the reasons alleged in its bill of 
complaint for seeking the relief asked, but that the real 
object of this suit is to get rid of those saloons, and 
thereby depreciate the value of the land on which they 
are erected, and then through condemnation proceed¬ 
ings or purchase acquire the property at a considerably 
lower figure than it could be bought with the saloons 
thereon. It was proper to show by this testimony that 
the plaintiff was prompted not by the motives stated in 
this bill, but was influenced by a selfish and undisclosed 
purpose which did not appear on the face thereof, and 
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that therefore this evidence should have been admitted. 
In this connection the case of Downing vs. Ross, App. 
D. C., 257, is in point wherein this court said: 

“It must not appear that the jurisdiction of the 
court is invoked simply to promote ulterior or 
private objects of the party applying, or, objects 
other than those alleged, irrespective of any injury 
he may suffer as a taxpayer.” 


III. 

General Complaints. 

In the course of the trial the court admitted testi¬ 
mony of a number of witnesses to the effect that the 
plaintiff had received complaints and protests against 
the proximity of the saloons at its terminal. The intro¬ 
duction of this testimony was objected to by defendants. 
The complaints were the result of mere fastidiousness 
and dainty notions, and of sentimentality peculiarly 
personal to the protestants, and could not be the cause 
of irreparable injury. Sparhawk vs. Union Passenger 
Ry. Co., 54 Pa. St., 420. The testimony was also 
inadmissible because of being hearsay. 

IV. 

Motions to Dismiss on All Evidence and Entering Final 

Decree. 

- Under this head we propose to discuss assignments of 
error 7, 8, 26, 27, 28, 29, and 30, which amounts to the 
proposition that under the law and the evidence the in¬ 
junction should not have been granted. 
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First. 

Adequate Remedy at Law. 

By Certiorari. 

0 

Assuming that the action of the Excise Board in 
granting the licenses in question was void, the plaintiff 
is not entitled to an injunction if it had an adequate 
remedy at law, which there was in this case by certiorari. 
In Degges vs. Hitchcock, 35 App. D. C., 226, this court 
said: 

“There is no statute prescribing the function of 
or regulating the procedure by certiorari in the 
District of Columbia, hence we must look there¬ 
for to the common law. The writ lies to inferior 
courts and to special tribunals exercising judi¬ 
cial or quasi judicial functions, to bring their 
proceedings into the superior court where they 
may be reviewed and quashed if it be made 
plainly to appear that such inferior court or special 
tribunal had no jurisdiction of the subject-matter 
or had exceeded its jurisdiction, or had deprived 
a party of a right or imposed a burden upon him 
or his property without due process of law.” 

This case went on error to the Supreme Court of the 
United States, and is reported in 229 U. S. 162 (57 L. 
Ed., 1135). At page 170 (L. Ed., 1137), the court said: 

“In ancient times it was used to compel the 
production of the record for use as evidence; more 
often to supplement a defective record in an ap¬ 
pellate court, and later, to remove, before judg¬ 
ment, ... a record from a court without 
jurisdiction and with a view of preventing error 
rather than of correcting it. When, later still, its 
scope was enlarged so as to make it serve the office 
of a writ of error, certiorari was granted only in 
those instances in which the inferior tribunal had 
acted without jurisdiction, or in disregard of 
statutory provisions but in those cases the writ 
ran to boards , . . . officers , tribunals and in - 
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ferior judicatures , whose findings and decisions 
even though erroneous, had the quality of a final 
judgment and there being no right of appeal r 
other method of review, the extraordinary writ of 
certiorari was resorted to from necessity to afford 
a remedy where there w'ould otherwise have been 
a denial of justice. But in all those cases it ran 
from court to court—including boards, officers, 
or tribunals having a limited statutory jurisdic¬ 
tion, but whose judgments would be conclusive 
unless set aside.” 

Bates vs. District of Columbia, 1 McA., 433: 

“Writ of certiorari is the appropriate remedy to 
review the proceedings of a subordinate tribunal 
which has proceeded or is proceeding to judgment 
without jurisdiction.” 

The case of Cooper vs. Hunt, 103 Mo. App., 16, was 
an injunction to restrain the granting of a license and the 
court said : 

“If the license in this case was granted on the 
petition of December 2d the act was done with¬ 
out jurisdiction and the license is void. But 
the accepted mode of testing the validity of a dram 
shop license, when the facts necessary to deter¬ 
mine its validity appear of record, is by certiorari. 
State ex rel. vs. Hege, 37 Mo. App. 338; State 
ex rel. vs. Higgins, 71 Mo. App., 180; State ex rel. 
vs. Seibert, 97 Mo. App., 212. . . . As a 

general proposition equity does not interfere to 
annul or restrain action under proceedings that 
are void on their face.” 

Holland vs. Johnson, 80 Mo., 34. 

Clark vs. Insurance Co., 52 Mo., 272. 

Kroeger vs. Town of Wolcott, 76 N. W. (Iowa), 841, 
following McLachlen vs. Town of Gray, 74 N. W. (Iowa), 
773. The court said: 

“Appellants contend that plaintiffs are en¬ 
titled to no such relief in equity, and this, we 




think is so. It is well established that courts 
of equity will not afford a party aid to protect 
hi> lights if he has a plain, speedy and ade¬ 
quate remedy at law. The remedy here should 

tiorari’’ en S ° UKlt through Proceedings by cer- 

Life Insurance Co. as. Supervisors of the City and 
C ounty of New York, 4 Duer (N. Y.), 1<)2. Suit for an 

* 1 1 1 • ' ^ l 1 ^ ) were proceeding 

without authority or jurisdiction to illegally collect a tax 

from plaintiff. At page 199, the court said: 

“A court of equity has no power to restrain by 
injunction, or to set aside the proceedings of a 
subordinate tribunal of special jurisdiction, upon 
e ground that it has threatened to exceed or 
had exceeded its authority and powers as defined 
by law, but that the proper remedy of an ag¬ 
grieved party in all such cases must be sought 
in a court of law.” K 

United States vs. Mills, 11 App. D. C., 503. 

Bradshaw vs. Earnshaw, 11 App. I). C., 489. 

District of ( olumbia vs. Nathaniel Wilson, 
President, Metropolitan Club (not yet re¬ 
ported when this brief went to press). 

By Prosecution in Police Court. 

The plaintiff has a remedy under the statute in the 
Police Court of the District of Columbia. When the 
act complained of partakes of a purely public nature, 
and the objectionable thing is nothing more than what 
was intended to be prevented by the law which it is 
claimed to violate, the annoyance sustained is merely a 
natural and ordinary result of the misdemeanor com¬ 
mitted, and is therefore purely and simply public and 
not in any respect private. This law was intended to 
prevent not only the unlicensed sale of liquor but drunk- 




enness and its consequences, among them disorderly 
conduct, in public and private places. Therefore the 
proceeding should be in the criminal court and not in 
the civil tribunal. 

In the case of Sparhawk vs. Union Pass. Ry. Co., 54 
Pa. St., 420, the court found that the business of run¬ 
ning passenger trains on Sunday is a violation of the 
statute and within its penalties. Special injury was 
alleged, and at page 423, the court said: 

“It seems to me that this is clearly but a charge 
of the violation of the provisions of the Act of 
Assembly of 1794, which interdicts worldly em¬ 
ployment on the Sabbath day, and that it de¬ 
scribed nothing but the consequences which were 
intended to be prevented by that act. If this be 
so then it is not a case of special injury, but 
•only that which results from a public offence 
or wrong to all and everyone in. the community 
alike where the act is committed. It is not pos¬ 
sible, I think, to discover the connection be¬ 
tween the cause of complaint and a private 
injury, excepting in and through the act as pro¬ 
hibited by the statute. And if we are to regard 
it as a common law offence the charge in the bill 
does no more than describe the fruits of the 
offence. Rest and cpiiet on the Sabbath day 
with the right and privilege of public and private 
worship undisturbed by any mere worldly em¬ 
ployment are exactly what the statute was passed 
to protect. The deprivation of these privileges 
is the sum of the complaint and this bill is essen¬ 
tially therefore a bill to enforce by injunc¬ 
tion a penal statute. This is not our province, 
especially at’the suit of a private party.” 

The rule, therefore, is that even though an individual 
may be injured, the injury is not private in its character 
where the act done affects all the public alike, and is the 
very thing intended to be prevented by the statutory 
prohibition. So in the case of Leigh vs. Westervelt, 2 




58 


? U !L ( f' Y i’ 621 ’ Which was a bil1 for an injunction 
to restram the granting of a liquor license, the court 

The injurious consequences alleged to result 

mnnlainant T < “ d ^ £Se 

complainant shows, produce no pecuniary iniurv 

in flint 0 i P alntlff dl ff erin g in character from that 
nflicted on every resident and taxpayer of the 

mn h ward. It is of itself a reason why the court 

could not interfere at the suit of anindividua 

to restrain a nuisance when there is no ground 

for interfering, except that which is common to 
all the inhabitants of the ward. common to 

hilc the statute continues in force the nnlv 

cages 0 cci lr r * ■ is to prosecute, when such 
ases occur, for a violation of duty in granting 

act n bv S those°t vlo l at,on I s . of the provisions of the 
act by those to whom licenses mav be granted 

I consider it entirely clear that the court has no 
jurisdiction in the matter.” 

wa I S n IIl e i C n1n e n 0 ! Stri i k,and K “ ight ’ 47 Fla ” 334 > which 
an injunction to prevent the granting of a liquor 

cense in a prohibited zone, the court said: 

Hr Pemi - be “"lawfully granted by the 

hcense for°t 1 hr S T n f ? and used for Procuring a 
or beer ,n «^ l f'° , J U ? xlcatin « Kquow, wines 
Drohthit^ f ectl ? n district where such sale is 

the nartvs m 3UCh Sales are made thereunder 
subiect S /h se 1 n g or causing to be sold would be 

■ statutes of SeSe.” in the criminal 

Second. 

Irreparable Injury. 

Drunkenness. 

had°nn Cdl ?K f °* r the time being that the Excise Board 
had no authority to grant these licenses, and that the 

maintenance of these saloons by the defendants Carr and 
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Wardell are public nuisances, yet the plaintiff is not en¬ 
titled to an injunct ion unless it can show an irreparable 
injury separate and apart from that sustained by the 
general public. It will be observed by the original bill 
that plaintiff believed itself entitled to the relief sought 
because it was a taxpayer, the grant of the licenses being 
assumed to be unlwaful. But this position it was soon 
demonstrated it could not maintain, for this court had 
said, in the case of the Dewey Hotel Co. vs. U. S. Electric 
Lighting Co., 17 App. D. C., 365: 

“Nor does the allegation that the complainant 
is a taxpayer in the District furnish such ground 
for relief. The complainant does not allege or at¬ 
tempt to show, that by reason of the granting and 
execution of the license or permit to the Dewey 
Hotel Co., it will be injured or wronged in its 
character as a taxpayer. The principle is certainly 
well settled, that a taxable inhabitant may resort 
* to a court of equity to have restrained a municipal 
corporation, or its officers, from transcending # 
their lawful powers, or from violating their legal 
duties, in any manner which will injuriously 
affect a taxpayer, such as making an unauthorized 
appropriation of the corporate funds, or an illegal 
disposition of the corporate property.” 

Plaintiff having at length realized that it could not 
maintain its bill on the theory that it was injuriously 
affected as a taxpayer, then cast about for some other 
prop to sustain its claim for irreparable injury, and, with 
an understanding between it and the court that, at the 
close of the testimony, it might bolster up its bill to con¬ 
form with any proof that might crop out, whether on its 
side or ours, it sought to maintain its irreparable injury 
essentiality upon the ground that people refused to 
ride upon its road because, forsooth, they objected to the 
existence of these saloons in close proximity to its 
terminal. Consequently Jefferson V. Davis, its General 
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Freight and Passenger Agent, was sworn to show that 
the Washington <fc Virginia Railway Company, which 
parallels the plaintiff’s line at certain points, at these 
competing points, taking all passengers together, sells a 
great many more tickets than plaintiff since 1912, and 
this although the fare on the plaintiff’s road was cheaper 
than that upon the Washington & Virginia Road by 
reason of a free transfer to the Capital Traction line. 
(Rec., p. 53, brief, p. 25.) To meet this theory the de¬ 
fendants showed (Rec., p. 126) that at every stop of the 
Washington & Virginia Road through the District of 
Columbia there were saloons, and that at the terminal 
there was a saloon across the street, a wholesale liquor 
place in the terminal building and several saloons in the 
same block, and that the road traversed and the terminal 
was located in that part of the District known as the 
“Division.” 

Having failed again to prove damages, at the last 
. moment, and under the wide latitude given them by the 
court, they introduced testimony to the following effect, 
without a line in the bill to justify it, viz: 

Plaintiff had received general complaints against the 
• proximity of the saloons to the terminal. Persons more 
or less intoxicated had been seen entering and retiring 
from these saloons, some of whom boarded plaintiff’s 
cars. Boisterousness occasionally occurred upon plain¬ 
tiff’s cars after they had entered Virginia, and in the 
terminal, by persons who had been seen to come out of 
these places, but Emmert, General Manager, said “he 
could not follow any specific man out of the saloons into 
the trouble on the cars.” Profane language was occa¬ 
sionally used in the presence of ladies by these persons. 
Men were put off these cars twice for drunkenness 
(Rec., pp. 71, 77; Brief, pp. 15, 16). One intoxicated 
man tried to pick an acquaintance with a lady in the 
terminal. Two men came out of Warded’s with a bottle, 
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and later were seen at Cherrydale drunk. One man 
offered the motorman a drink. One man went to sleep 
between Washington and Dunloring. One drunken man 
obstructed the platform. Men come over from Virginia to 
get jars of beer, and being in a hurry to return board 
cars while in motion, and are helped in from the car steps 
by the crew of the car. Never had an accident on account 
of men boarding moving cars who had come from these 
places. Whiskey bottles were sometimes found on cars, 
a few with Carr’s label and a few with Wardell’s. These 
things not objectionable to all passengers, only to certain 
ones, especially the ladies (Rec., pp. 73, 75). The 
terminal facilities are wretched. No proof that an in¬ 
toxicated man was ever served in those saloons. No 
riots nor fighting; no personal injury to anyone; no 
threats; no danger; nothing—just drunk. 

Such being plaintiff’s eivdence the U. S. Supreme 
Court has decided the question in the case of Northern 
Pacific R. R. Co. vs. Whalen et al, 149 U. S., 157. In 
this case the plaintiff sought for an injunction against 
the county commissioners and the other defendants, be¬ 
cause the latter, under pretended licenses from the former 
kept and maintained a gambling and drinking saloon at 
the village of Tunnell City and along the line of the 
plaintiff’s railroad, and there sold intoxicating liquor at 
retail to the plaintiff’s employees, thereby making them 
drunk and unfit for work under their several contracts 
with the plaintiff, thus increasing the dangers to its 
agents and employees from the use of the machinery and 
explosives required in constructing its railroad, caused 
many of the employees to quit its employment, delayed 
and increased the expense of constructing its railroad, 
seriously annoyed its agents and their families and con¬ 
sequently diminished the value of the plaintiff’s prop¬ 
erty, which injury was alleged to be more than $100,000. 
The case came up to the Supreme Court of the United 

5—5181 
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States from "\\ ashington Territory upon demurrer ad¬ 
mitting the allegations of fact in the bill, and the court 
said : 


‘Hut the usual, and at the suit of a corporation 
the only, ground on which independently of ex¬ 
press statute, a court of equity will grant an in¬ 
junction in a private action for a nuisance is 
special injury to the plaintiff’s property, 3 Bl. 
Com., 216; Robinson vs. Kilvert, L. R., 41 Ch. 
Di\\, 88; Georgetown vs. Alexandria Canal Co., 
37 L. S. (12 Pet.), 91, 99. No employer has such 
a property in his workmen, or in their services, 
that he can, under the ordinary jurisdiction of a 
court of chancery, maintain a suit as for a nui¬ 
sance, against the keeper of a house at which they 
voluntarily buy intoxicating liquors, and thereby 
get so drunk as to be unfit for work. 

“Nor is there anything in the provisions of the 
code of the territory, cited in behalf of the plain¬ 
tiff, which enlarges the equitable jurisdiction in 
this respect. 

“By that code, a nuisance, other than the ob¬ 
struction of a highway or of navigable or running 
waters, is defined to be ‘whatever is injurious to 
health or indecent or offensive to the senses, or an 
obstacle to the free use of property , so as to essen¬ 
tially interjere with the comfortable enjoyment of 
life and property;’ and again, ‘ unlawfully doing 
an act or omitting to perform a duty, which act or 
omission either annoys, injures, or endangers the 
comfort, repose, health or safety of others, offends 
decency, or in any way renders other persons 
insecure in life, or in the use of property ,’ ‘the 
remedies against a public nuisance are indictment, 
or civil action or abatement;’ and an action 
for damages may be brought and an injunction or 
abatement obtained l by any person whose property 
is injuriously affected, or whose personal enjoyment 
is lessened by the nuisance .’ Par. 605, 606, 1235, 
1242. As a corporation can not be said to have 
life, or health or senses, the only ground on which 


4 



03 


it can obtain either damages or an injunction, 
under these provisions, is injury to its property. 
• • • 

“The complaint in this case has no foundation 
in common law or statute, in principle or prece¬ 
dent.” 


The only difference between the case at bar and the 
above is, in the one instance workmen were made drunk 
by unlicensed bars, and in our case passengers are al¬ 
leged to have been made drunk. In the Whalen case 
certain workmen were made unfit for work under their 
several contracts, thereby endangering the lives of the 
road’s agents and other employees, etc., the conceded 
loss being over $100,000. A\ hile in this case no one was 
ever as much as seriously frightened or subjected to 
the least bodily discomfort by the drunkenness, if any, 
attributable to these saloons, and not one cent of pecu¬ 
niary loss, as will be hereafter considered. Again 
in the case of the workmen the corporation’s proper course 
was to discharge the men; whereas in the case of the 
passengers plaintiff’s remedy was to refuse passage, or 
to eject them after entrance. Again such drunkenness 
on plaintiff’s cars, even if all were attributable to inter- 
venors, was not “a/i obstacle to the free use of property 
so as to essentially interfere with the comfortable enjoyment 
of life and property .” 

In the case of Sparhawk vs. Union Pass. Ry. Co., 54 
Pa. St., 420, the plaintiffs alleged that they were citi¬ 
zens of Philadelphia, some of them pewholders in chur¬ 
ches along the line of the defendant railway; that the 
company are running their cars with horse power 
and carrying passengers for hire over their railroad on 
Sunday in violation of the law of the commonwealth; 
that by reason of the said unlawful business plaintiffs 
have been, are and will be deprived of their right of en¬ 
joying the Sabbath as a day of rest, and of religious exer- 
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rises free of all disturbances of unnecessary and unau¬ 
thorized worldly employment; that they have been, are 
and will be thereby prevented from engaging, and with¬ 
out interruption, in the worship of Almighty God in their 
accustomed places of public worship, and in their own 
residences on the Sabbath day; that the lawful peace and 
quiet of the said day is thereby disturbed and broken, 
and that the right of property which they possess in 
their said churches or places of public worship and in 
their private residences are, and will continue to be, 
therein infringed upon, and their said churches and 
residences thereby deteriorated and lessened in value. 
1 he court found that the running of passenger cars on 
Sunday is a violation of the statute and within its penal¬ 
ties. At page 424, the court said: 


“Supposing the plaintiffs have set forth and 
proved an injury from the acts of the defendant , 
the proof, following the bill, makes a case of in¬ 
jury not tangible or material but merely specula- 
ti\e and mental or spiritual only, which will be 
shown to be damnum sine injuria.” 


And again on page 420 the court savs: 

%/ 

lo make out a case of special injury to prop¬ 
erty from a nuisance—for that is what is com- 
phuned of beyond doubt—something materially 
affecting its capacity for ordinary use and enjoy- 
ment must be shown before the act complained of 
will be enjoined, something demonstrable in some 
way, not a speculative, fanciful injury to those 
occupying it. . . . Noises - which disturb 

sleep and bodily rest, a physical necessity, noxious 
gases, sickening smells, corrupted waters and the 
ike usually affect the mass of the communitv 
in one and the same way, and may be testified 
to by all possessed of their usual senses and can be 
judged of by their probable effect on health and 
comfort, and in this w r ay damages may be per¬ 
ceived and estimated. Not so of that which 














only affects thought or meditation. What would 

another ° n -n' n hls re , flections might not affect 
another, i here can’ be no general rule or ex¬ 
perience as to this; it is incapable of being 

comfort” * ke th ° Se th,ngs "hmh affect health or 

And again the court says: 

“Toi e bil1 eh f rg , es * n in J ur y not physical but 
mental or spiritual. One which neither deprives 

the body of rest, refreshment or health.” 

And again: 

lUh 1 ! ** n . ot Possible, in my judgment, to estab- 
. a matenal injury where alone, at most, the 
mind is disturbed without the slightest bodily 
effect or interference with ordinary comfort 
it Is but an inconvenience incident to the situa- 
tion and not the subject of an adjudication in 
tquitj . . . |f the substance of the com- 
plaint be an inconvenience it is a matter with 
which ordinarily courts can not interfere.” 

In the case of Walter t-s. Selfe, 4 De Gex & Small, 222 

64 Eng. Rep., 852, which was an injunction to restrain 
operation of a lime kiln, the court said: 

•n T u he ^ u ? stion then arises whether this is or 
wUl be an inconvenience to the occupier of the 
plaintiffs house as occupier of it—a question 
which must, I think, be answered in the affirma¬ 
tive; though whether to the extent of being nox¬ 
ious to human health, to animal health, in anv 
sense, or to vegetable health, I do not say nor 
eem it necessary to intimate an opinion* for it 
is with a private, not a public, nuisance that the 
defendant is charged, and both on principle and 
authority the important point next for decision 
may properly, I conceive, be thus put; ought this 
inconvenience to be considered in fact as more 
than fanciful, more than one of mere delicacy or 
fastidiousness, an inconvenience materially inter- 
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fering with the ordinary comfort, physically, of 
human existence, not merely according to elegant 
or dainty modes and habits of living, but according 
to plain and sober and simple notions among the 
English people/’ 


The next case on this point appears in 32 Leg. Int., 
239, Blanchard vs. Reyburn, which was an applica¬ 
tion for an injunction to restrain the erection of a bay 
window in violation of a city ordinance. The court 
said: 

“It is necessary, in order to entitle plaintiff 
to the extraordinary remedy by injunction, that 
he shall show more than an injury to the general 

public. . . . It was necessary, therefore, that 

the plaintiff, in order to succeed upon the present 
motion, should establish the fact beyond all rea¬ 
sonable doubt that he would himself sustain a 
private injury separable from and in addition to 
the public inconvenience. In the attempt to do 
this he has totally failed. . . . The ques¬ 

tion to be determined in all these cases is that 
which was very well stated by Vice-Chancellor 
Knight Bruce in the case of Walter vs. Selfe, viz: 
‘Can the inconvenience complained of be con¬ 
sidered in fact as more than fanciful. Is it one 
of mere delicacy or fastidiousness, or is it an in¬ 
convenience materially interfering with the ordi¬ 
nary comfort, physically, of human existence, not 
merely according to elegant or dainty modes of 
living, but according to plain, simple and sober 
notions among English people.’ ... It is 
not . . . for the prevention of ... fan¬ 

ciful inconveniences and such unsubstantial in¬ 
juries that the right arm of the court of equitv 
is to be stretched forth.” 

Keeping in mind the foregoing decisions, we respect¬ 
fully submit that no injury occurred to the plaintiff 
by reason of any inference which might be drawn from 
the evidence as to the responsibility of the intervenors, 
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for the acts complained of, for the complaint is after all 
that a few passengers out of “mere delicacy or fastidious¬ 
ness” object to the existence of these saloons. “Some 
men there are love not a gaping pig; some that are mad 
if they behold a cat.” So there are some who are moved 
to mirth by the presence of a drunken man; others to 
pity, and some to contempt, yet none sustain “an 
inconvenience materially interfering with the ordinary 
comfort, physically, of human existence.” And what 
evidence is there that any one has refused to patronize 
the plaintiff’s road because of the existence of these 
saloons? what evidence is there of any financial loss 
by reason of the location of the saloons? 

Boarding Moving Cars. 

Plaintiff claims to have been injured by the boarding 
of its cars while in motion by persons, sober or intoxi¬ 
cated, said to have come out of these saloons. 

The mere fact that an accident might happen to an 
intoxicated man coming from one of these saloons would 
not be an irreparable injury, for the law is, as stated in 
the case of Bigelow vs. Hartford Bridge Co., 14 Conn., 566 
579: 

“To make out a case for an injunction it must 
appear that there is at least a reasonable proba¬ 
bility, not a bare possibility, that a real injury will 
occur if the writ is not granted.” 

Even if such accidents had happened frequently, it 
could not be said that the plaintiff sustained irreparable 
injury, because if the plaintiff was without negligence 
itself there could be no recovery, and if it were negligent 
it should pay the damage. The plaintiff’s claim, however, 
seems to be that in view of the fact that it might be 
brought into court if, perchance, such an accident hap¬ 
pened, it would thereby sustain an injury. But the 



probability of being brought into court and compelled 
to defend oneself against an unfounded claim “is aTare 
possibility and incidental to every citizen and corpora- 
t on. Such eventualities are the common heritage o^ all 
and can not be the occasion of special damage to any one’ 
To ay what is liable to happen to everv man, woman 
child or corporation in the community is anTnTurv 

tTus to^e aP f art I fr ° m tHe genml Public a PPears 
all “*° be a Colons contention. Furthermore no 

such thing has ever happened as far as the evidence 

behTf * r y eVCn rem ° te reference to this possibility 
being found at pages 81 and 85 of Record. The record 

shows, however, that persons coming from the we!T2i 

dom board these cars while in motion (Rec., pp. 82 and 

137), but frequently persons coming from the east after 

pbintiff’T Capltal Traction oars, run down and board 

blThe le i ra,nS e ! nmotion - A «ain it is established 
by the testimony of plaintiffs employees (Rec., p. 90) 

at they encourage this practice for its cars being 

equipped with doors at the entrances they are purpoTv 

Xr; af 7 haVlng been elosed t0 ad mit these risktakers 
er thev ha\e succeeded in getting a footing upon the 

steps of the car; whereas if it were well known that the 

doors would not be opened after the car was in motion 

is difficulty would soon be obviated. This is another 

evidence that plaintiff never deemed itself injured 

in the manner now claimed until forced to bolster up its 

m this cause. 1 he man scarcely lives who has the 

ordinary use of his limbs that does not frequently board a 

moving car, but because men coming out of these 

saloons do it, the saloons are responsible for such conduct 

and the railroad is irreparably injured. The contention 
is preposterous. 
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Special Officers. 

The next claim, of injury is that plaintiffs operating 
expenses have been increased , because on account of these 
saloons it is obliged to employ two extra special officers 
at the terminal and two on the lines respectively from 
Washington to Great Falls and Washington to Bluemont. 

According to the testimony of Emmert, Vice-President 
and General Manager (Rec., p. 106; brief p. 22) by the 
elimination of these saloons plaintiff could dispense with 
the services of one man at the terminal. Additional ex¬ 
pense is incurred in providing special officers at the 
terminal, and from time to time officers of Alexandria 
and Fairfax Counties are employed to ride on plain¬ 
tiff’s trains to protect its passengers. The special officers 
at the terminal are Chaney and Anderson (Rec., p. 
110). The special officers on the trains are John N. 
Follin (Rec., p. 77; brief, p. 24), and Wm. T. Free (Rec., 
p. 152; brief, p. 25), The passengers hauled by plaintiff 
average 8,000 a day (Rec., p. 47), and it runs 190 trains 
per day (Rec., p. 109). Anderson was not called to testify. 
Chaney testified (Rec., p. 80; brief, p. 23), that he is a 
train starter—a yardman (Rec., p. 110). He and Ander¬ 
son were appointed starters about the same time in 
1912, and special officers in 1914, with no increase in 
salary. They work ten hours a day each, one selling 
tickets from 4.30 to 6.30, after which he goes on the 
outside. At 2.30 he is relieved by the other starter, 
who remains on duty until 12.40 when the office is closed 
until 4.30. Is it possible that they could dispense with the 
services of one of these men, and make the other do 
twenty hours duty. A ticket seller is indispensable as 
long as the cars are moving. It is equally plain that a 
starter or yardman, who is a special officer, is unavoid¬ 
able on any road carrying 8,000 passengers per day 
and running 190 trains from 6.30 to 12.40 a. m. It would 
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were compelled to employ 
another man on this work. 1 hese men receive no 
compensation for their services as special officers. This 
claim is based upon fiction, and a close examination 
of the evidence will demonstrate how hard put plaintiff 
has been to get evidence to meet the allegations of the to- 
be-amended bill. It will also be remembered that 
there is always one policeman, and generally two, on 
duty at that corner. 

Now as to the men who are sometimes employed 
upon the route. John X. Follin (Rec., p. 77) is em¬ 
ployed between Washington and Great Falls and at the 
Falls. Win. 1. free (Rec., p. 152) is employed from 
Washington to Alexandria and Rluemont. To Rluemont 
is approximately fifty-two miles, to Great Falls fifteen 
miles, and to Alexandria approximately twelve miles, 
and thre are from thirty-five to forty stations to Blue-* 
mont and from thirty to thirty-five to Great Falls. Is it 
not apparent, then, that the services of neither of these 
men could be dispensed with if the District was “dry.” 
It stands to reason they ought not have less than two 
men on this work, yet so regardless is the plaintiff of 
the comfort and protection of its patrons that it does not 
even employ these men regularly, but only from time to 
time. 1 he desperate plight of the plaintiff to make out a 
case of special injury must be apparent to the court 
when it resorts to such subterfuge as this. 


Arrests. 

Another vague and indefinite claim of irreparable 
injury is put forth (Rec., p. 110) to the effect that at 
times arrests are made, and plaintiff has to appear in 
court. The same argument applies to this item as to the 
similar one in regard to civil suits. The evidence of 
arrests will be found in the record at pages 81, 83, 84, 


71 




I 


86, 88, 89, 94, 101, 110, 128, 130, 131, 134, and 137. 
Emmert, General Manager, says at pages 51 and 110, 
that the cause of these arrests can not be traced to Carr 
or Wardell. Carson, a conductor, at page 101, says he 
“could not say that he witnessed any arrests of people 
who came out of these places in an intoxicated condi¬ 
tion, and caused trouble on the car.” Chaney, special 
officer, says at page 82, “they (drunks) very seldom come 
from a westerly direction.” Short, policeman, says (p. 
128), “most all intoxicated men come from east of 
36th Street,” and he “does not recall ever seeing any 
drunks coming from these two places.” Heide, police¬ 
man (p. 134), says, “In the last three years he has ar¬ 
rested only one drunk,” and “in the last two years has 
not seen any drunks around there.” The record shows no 
fighting around the terminal except such as occurred in 
which plaintiff’s employees were engaged (Rec., pp. 
84, 94, 130). In the fight between Rodier and Malone, 
which plaintiff complacently relied upon and which its 
men said was the result of drunkenness, it turned out 
upon cross-examination that Rodier was an employee 
of the company, that the difficulty was purely personal 
in its character, and that both were perfectly sober 
according to the officer that arrested them (Rec., p. 
131). Thus it will be seen that not a single arrest can be 
attributed to these saloons. Admitting the materiality 
of this claim, yet it will not do for plaintiff to say in 
general terms that it has been damaged thus without 
showing how, when and where all of which, if facts, must 
be in its possession or under its control. Yet the record 
shows but one instance in which an employee has ever 
been present in court on account of an arrest, and that 
was made in Cherrydale, Va. (Rec., p. 88), and whether 
he was there through curiosity or not we are not told. 
Before the Act of March 4, 1913, there were no trials on 
account of drunkenness because it was not a misde- 
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rneanor, and since this act went into effect July 1 , 1913 
the condition of things has improved (Rec., p. 84).' 
On the facts, therefore, plaintiff has utterly failed to 
show a loss attributable to these saloons by arrests if 
such affairs could be called losses under any circum¬ 
stances. This grasping at straws to show damage 
demonstrates that until plaintiff began to covet our land 
it did not realize it was being damaged by these saloons- 
otherwise it would never have consented to protect Carr’s 

license by the covenant above referred to in the Schaefer 
lease. 


Third. 

Injury Separate and Apart. 

The injury m this case, if any, is not one separate and 
apart from the public. It claims to be injured because 
its patrons see these places and object to them—a fas¬ 
tidious and fanciful objection—yet so does the Capital 
Traction Company and its patrons, and all the other 
residents of this neighborhood and the District of Co¬ 
lumbia. It claims to sustain an injury separate and 
apart from the general public because men presumed 
to have become intoxicated in these saloons board their 
cars and act unbecomingly there. The same thing 
can be said about that entire community where intoxi¬ 
cated men are liable to, and if there reallv are such 
undoubtedly do, enter places of business and annoy 
customers. J 

The case of Leigh vs. Westervelt, 2 Duer (N. V.), 621 
was a bill to enjoin the granting of a license to sell liquor 

in the city of New York, and in dismissing the bill the 
court said: 

“The injurious consequences alleged to result 
from the system and licenses granted, so far as 
the complainant shows, produce no pecuniary 
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injury to the plaintiff differing in its character, 
from that inflicted on every resident and taxpayer 
of the ninth ward. It is, of itself, a reason why 
the court could not interfere at the suit of an 
individual to restrain a nuisance, when there is no 
ground for interfering except that which is com¬ 
mon to all the inhabitants of the ward.” 

Again in the case of Sparhawk vs. Union Pass. Ry. 
Co., supra, the court said, at page 423: 

“It seems to me that this is clearly (the running 
of cars on Sunday in violation of law) but a 
charge of the violation of the provisions of the act 
of assembly of 1794, which interdicts worldly 
employment on the Sabbath day, and that it 
described nothing but the consequences which 
were intended to be prevented by that act. If 
this be so, then it is not a case of special injury 
but only that which results from a public offence 
or wrong to all and every one in the community 
alike where the act is committed. 

Fourth. 

The Facts. 

The Burden of Proof is on the Plaintiff. 

In the case of Blanchard vs. Reyburn, 32 Leg. Int., 
239, the court said: 

“It is necessary therefore that the plaintiff, in 
order to succeed upon the present motion, should 
establish the fact beyond all reasonable doubt 
that he would himself sustain a private injury 
separable from and in addition to the public 
inconvenience.” 

In Sparhawk Union Pass. Ry. Co., 54 Pa. St., 426, 
it is said that: 

“It lies on the party who asks for a decree the 
effect of which, if granted, is to bind his adversary 
hand and foot, to make out a clear case of at least 






preponderating equity. He has no^case if his 
equity is doubtful. In fact a doubt^£quity would 
be an anomaly. It must be free from doubt or 
there is no equity.’’ 

1 he theory on which plaintiff bases its right to relief 
is that C arr and Warded cause ?nen to get drunk, who 
annoy its passengers and patrons. On plaintiff’s own 
theory if it failed to prove this there can be no injunction. 
Not a single witness testified that a drunken man was 
ever served in these saloons, or that any man was ever 
served enough to get drunk in there. Some have been seen 
coming out of these places said to be under the influence 
of liquor. 1 he great weight of the testimony is that such 
instances were rare. But whatever inference might 
arise from this circumstance, is completely overcome by 
the testimony of Carr and Warded and their employes 
that no liquor was ever served to a man having the least 
appearance of being under the influence, and that no 
man addicted to the excessive use of liquor was ever 
served by them. This is backed up by the testimony of 
lawyers, judges, clerks, business men and mechanics, 
to the effect that they had never seen persons intoxicated 
served, but on the contrary had seen them refused, even 
when witnesses themselves did not believe the parties 
refused were at ad intoxicated. So much of this testi¬ 
mony was introduced that the court stopped the de¬ 
fendants and found in effect that these places were 
properly and legally conducted if lawfully licensed. On 
what theory, then, did it find that they were in the least 
responsible for misconduct on the plaintiff’s cars, unless 
it was the testimony of Miller (Rec., p. 04), that men 
apparently sober when they left the saloons boarded the 
trains and after a while became intoxicated from the 
effects, presumably of what they had drunk in the 
saloons. In the first place, why conclude that they got 
their liquor in these saloons, and in the second place it is 
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so improbable that such a thing could have happened to 
any appreciable extent that it could not be the basis of 
an irreparable injury. Standing alone it is too small a 
matter to receive consideration of the court. The testi¬ 
mony is that it is rare for any man to get more than two 
drinks in these places, or possibly three, because first, it 
would not be permitted, and second, their trade is of a 
high class and transient, men coming in to get a drink 
before going down town or before returning home to 
\ irginia. It is unbelievable to think that there could be 
many men, who drink even moderately, could be so 
affected. It is not worthy of serious consideration, except 
that the court below seemed to give it some weight. 

Ihe only other evidence, which it may be conceived 
was intended to prove special injury, is that flasks, some 
bearing Carr’s name and some Wardell’s have been 
found in the terminal and on the trains. Purely con¬ 
jecture. No proof that the contents ever came from 
( arr’s or Wardelks; no proof that the vessels contained 
intoxicating liquor, and above all, no proof that the 
quondam owner ever was drunk in his life. How many 
ways are there in which these bottles could have gotten 
there and the contents, if alcoholic, never have caused 
drunkenness. Conjecture and suspicion are not proof of 
anything. 

In conclusion it will be remembered that every police 
officer who ever served at this corner since the terminal ' 
was there has testified on behalf of the defendants, 
and it was established by them that they not only 
watched these places carefully, but they frequently went 
over as far as the doors and windows and looked in to 
see if the law was complied with. Not only that, if a man 
showing signs of intoxication was seen to enter, they went 
over and watched to see if he was served, and on every 
occasion the intoxicated man was invited to the door. 

1 he proof is overwhelming against the only theory on 
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which plaintiff can claim that it has been damaged 
irough annoyance to its patrons from customers of 

these * a '°? nS ' }! the law re qu>res special damage to be 
proved before this injunction can issue, is there any reason 

why in this case the proof should not rise above the degree 
of suspicion, as it must in all other cases? 

I 

Nominal Damage. 

Again this plaintiff has not lost a single cent, or the 
patronage of a single citizen, by reason of the existence 
o these saloons, and if any damage has been sustained 
it is merely nominal and inconsequential. Therefore an 
injunction will not lie. 

Thorne vs. Sweeney, 13 Nev., 417: 

“An injunction ought not to issue to prevent 
a merely nominal damage.” 

Huntting vs. Hartford St. Ry. Co., 73 Conn., 179; 

‘That is a writ (injunction) which does not issue 
to prevent immaterial injury.” 

3_Stauff er vs. Cinn., etc.', R. R. Co., 33 Ind. App., 357, 

"It is a general rule that to authorize a court of 
equity to interfere by injunction there must be 
something more than a mere violation of plain¬ 
tiff s rights. It must appear that this violation is 
of such a nature as is or will be attended with sub- 
stantial or serious damages.” 

Elinhirst vs. Spencer, 2 McNaughton & Gordon, 49; 

• • ^ v0 ' v t * le Plaintiff, before he can ask for an 
injunction must prove that he has sustained such 
a substantial injury by the acts of the defendant 

as would have entitled him to a verdict at law in 
such a case for damages.” 

Now the elimination of these saloons can not possibly 
affect conditions at the terminal nor on the cars. The 
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intoxication complained of is due mostly to persons 
coming from the east, a small proportion of whom some¬ 
times get as far as the doors of Carr and Warded, but are 
never served, if, indeed, they succeed in making an en¬ 
trance (Maher, p. 130). It takes less than four minutes 
to go and return to the nearest saloon east of the terminal 
(Rec., p. 116), and from 36th Street to 30th Street along 
M there are ten retail and nine wholesale liquor establish¬ 
ments. ‘It takes close to that much time to get a drink in 
( arr’s or Wardell’s by one about to board, or after leav¬ 
ing one of these cars. I herefore the elimination of these 
saloons will not change the conditions- there, and if that 
is so the plaintiff is not damaged by their remaining 
\\ here the\ are. Again the plaintiff has its remedy in its 
own hands, but consistently refuses to avail itself of it. 
Many witnesses have been produced to prove drunken¬ 
ness on these cars, but why are they permitted on the 
cars if not with the consent, connivance and encourage¬ 
ment of plaintiff. 1 he testimony shows no instance in 
which a drunken man was refused passage, and only two 
where such have been ejected (Rec., pp. 70 and 77). 
But it is the plaintiff's right, nay, its duty, to enforce 
the law s against intoxication. \ et it claims to be damaged 
by its failure to do the very thing which the law permits 
and requires it to dp, and for w T hich it commissions its 
special officers. Why, then, should a court of equity do 
for them w T hat they refuse to do for themselves? 

The Fire Limits. 

A. 

1 he question of law proposed to be discussed under this 
head involves the meaning to be given to the language 
“the westerly line of the fire limits as now established,” 
contained in subparagraph 8 of paragraph 2, of section 9 
(the excise section) of the act approved March 4, 1913. 

6-5181 




1 hat was the District of Columbia Appropriation Act, 
and section 9 thereof consisted of an amended form of the 
Jones-\\ orks excise bill which had previously been 
passed by the Senate and was incorporated in the Dis¬ 
trict of Columbia Appropriation Bill as a Senate amend¬ 
ment, the two houses later retaining an amended form 
of the Jones-Works bill in the final act. (It has been 
stipulated [Rec., p. 156] that reference to and quota¬ 
tions from any proceeding in Congress relative to or 
leading up to the passage of the act in question may be 
made by either party, although not set out in the 
record.) 

1 he sub-section mentioned is in full as follows: 


“Xo saloon, barroom, or wholesale liquor 
business shall be licensed, maintained or allowed 
in the territory west of the following lines: The 
westerly line of the fire limits as now established 
from its southerly limits to where the same intersects 
with the mile limit of the Soldiers* Home ” etc. 

Paragraph 25 of the excise section is as follows: 

“That this section shall be in full force and 
effect from and after July 1, 1913,” etc. 


It will be noted that the section by intrinsic provi¬ 
sion therein went into full force and effect July 1, 1913. 
The westerly line of the fire limits was altered, by compe¬ 
tent authority, unrelated to the excise administration, 
after March 4, 1913, and prior to July 1, 1913. 

The question is whether the fire limits as of the date of 
approval of the act, or as of the date of effectiveness of 
the act, marks the limitation on licenses contained in the 
subparagraph of the section first above quoted. 

The authorities are unanimous that “until the time 
arrives when it (an act of the legislature) is to take 
effect and be in force, a statute which has been passed by 
both houses of the legislature and approved by the 
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executive has no force whatever for any purpose, and all 

acts purporting to have been done under it prior to 
that time are void/ 

30 Cyc., 1191. 


The following authorities establish 
yond the peradventure of a doubt: 


this principle be- 


McAuley vs. Reynolds, 04 Me., 134. This was an ac* 
tion against the defendant town to recover damages 
for an injury caused by an alleged defect in a way which 
they were required to keep in repair. In 1874 the legis¬ 
lature passed an act providing that such an action 
can not be sustained unless notice of the injury was given 
within sixty days from the time it occurred. In the 
same act it is provided that it shall not have any applica¬ 
tion to injuries which have already happened. The injury 
in this case happened between the time the act was ap¬ 
proved and the time when it went into effect. On page 
130, the court said: 


“ 1 he objection that the words 'already sus¬ 
tained must be construed as referring to the date 
of the act can not prevail. An act is of no force 
until it becomes a law. The words must be con¬ 
strued as if spoken when the act takes effect, in 
legal contemplation that is the time when they 
are spoken. Gorham vs. Springfield, 21 Me., 58.” 


Leyner vs. State, 8 Ind., 492. The liquor law of 1855 
was approved February 10th of that year. It contained a 
clause repealing all acts inconsistent with its own provi¬ 
sions, and also a clause saving all pending suits under 
former laws. It is insisted that the repealing and saving 
clauses took effect upon the approval of the act in Febru¬ 
ary, 1855. But this position is clearly untenable. It 
is true that the thirty-ninth section is in the present tense 
—that all acts are hereby repealed and actions now pend¬ 
ing are saved ; but this section must be taken in con- 
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nection with the forty-second section which expressly 
provides that the act shall take effect and be in force 
from and after the twelfth of June next. The repealing 
and saving clauses therefore speak from that date , and not 
from the date of approval. • 

In Rogers vs. Vass, 6 Iowa, 408, the right of preemption 
on swamp lands was taken away by the act of January 24, 
1857, but with the proviso saving all actual settlers on 
sand land at the time of the passage of the act. Between 
the time of the passage of the act and its going into effect 
the petitioner began his improvements. The defendant 
contended that the right of preemption was taken away 
for the reason that the petitioner was not a settler on 
the land at the time of the passage of the act. The 
court said: 

“The objection is not well founded. This and 
similar expressions in statutes has legal reference 
to the time of their taking effect. No other 
construction would be consistent with the require¬ 
ments of the Constitution which requires that 
the laws shall be published before they take effect. 
The defendant’s construction would give it the 
same effect as if it provided for going into effect 
at its passage.” 


In City of Davenport vs. The D. & St. P. R. Co., 37 
Iowa, 524, the court said: 

“It is also a well established rule of the courts 
to construe all statutes as having only a prospec¬ 
tive operation unless the legislature expressly 
declare or otherwise show a clear intention that it 
shall have a retrospective effect. Bartruff vs. 
Remey, 15 Iowa, 257; The State vs. Squires, 26 
Iowa, 340, i. e., 347. The Code of 1873 was 
enacted in April, but by its express terms it did 
not take effect until September 1, 1873, and the 
rule is universal that a statute applies only from 
the time it takes effect, and that the words 



( ;r et l° re ’ h 7 eafter ’’ and ‘P rior to the passage,’ 
whe i 1 u * ed > n a statute, relate to the time of 

of theVw*” 1 and n0t t0 the time of the Passage 


Iroquois County vs. Ready, 34 Ill., 293. This was a 
bill in equity filed by citizens of Iroquois County against 
the Board of Supervisors to restrain the removal of the 
county seat in accordance with the result of an election 
in favor thereof held March 17, 1863. It appears that 
by section 23 of Article III of the Constitution, “no 
public act of the general assembly shall take effect or be 
m force until the expiration of sixty days from the end 
o the session at which the same may be passed.” The 
session of the general assembly which passed the act 
referred to had not terminated when the election was 
held, yet the act directed the election to be held on the 
seventeenth day of March, 1863, which date was some 
time prior to the date when the act could constitu¬ 
tionally take effect. The court held that the election was 
void for the reason that the act was not in force at the 
time the election took place, and said that an act of the 
egislature can not become a law piecemeal upon the 
performance of acts in pais, and quoting Wheeler vs. 
Chubbuck, 16 Ill., 361, the court held, “as the act of 
February, 1863, had not become a law when the elec¬ 
tion was held under it, there was no point fixed by any 
law then in force to which it was proposed to make the 
removal, and the voters did not cast their votes in favor 
of a removal to any point fixed by law.” 

The People va. Johnson, 6 Cal., 674, is another case 
which provided for an election on a date prior to the 
time when the act went into effect, and the court said: 

“Section 4 of the schedule of that act which 
provides for an election in the County of San 
Mateo to take place on the second Monday in 




May, 1856, was not law until the succeeding July, 
and therefore there was no warrant for holding the 
election which took place and the election conse¬ 
quently conferred no rights.” 

In Rice vs. Ruddiman, 10 Mich., 135, the act of Febru¬ 
ary 4,1859, purports to organize the county of Muskegon, 
and provided in paragraph 4 that “at the township elec¬ 
tion to be held in April next the proper county officers 
for said county shall be elected.” The court said: 

“It is very clear that the act did not take effect 
until ninety days after the end of the session. 

• . . and must be understood as beginning to 

speak at the moment it became a law and not 
before.” 


In 26 Am. & Eng. Enc. of Law, 565, the law is set 
out: 

A statute passed to take effect at a future day 
must be understood as speaking from the time it 
goes into operation and not from the time of 
passage. Thus, the words ‘heretofore/ ‘hereafter,’ 
and the like have reference to the time the statute 
takes ettect as law and not to the time of passage. 
Before that time no rights may be acquired under 
it and no one is bound to regulate his conduct 
according to its terms; it is equivalent to a legisla¬ 
tive declaration that the statute shall have no effect 
until the designated day. 11 

Evansville & Crawfordsville R. R. Co. vs. Barbee, 59 
Ind., 592. In this case a judgment was rendered on the 
fourteenth day of May, 1877, and an appeal taken on 
the t\\ ent\-se\ enth day of June, 18/8. An act approved 
March 4, 1877, which went into effect July 2, 1877, said 
that “appeals in all cases hereafter tried must be taken 
within one year from the time the judgment is rendered; 
in all cases heretofore tried must be taken within one 
year from the time this act takes effect.” It is apparent, 


therefore, that in a case tried on the fourteenth day of 
May, 1877, after the act was approved, March 4, 1877, 
and before it went into effect July 2, 1877, if the word 
‘hereafter’ applied to the fourth day of March, 1877, the 
appeal would be barred, not having been taken until the 
twenty-seventh day of June, 1878, as appeals in all cases 
hereafter tried must be taken within one year from the 
time the judgment is rendered. The terms 'cases here¬ 
after tried’ and ‘cases heretofore tried,’ it was observed, 
referred to cases tried after and those tried before the 
act went into effect, and the court said: 

“Ordinarily the words 'hereafter and hereto¬ 
fore,’ while they do not import the present time, 
have reference to the present time, the one denoting 
time after and the other time before the present. 
We think the law must be construed to speak 
from the time it took effect as a will speaks from 
the time of the death of the testator, and the 
words hereafter, and ‘heretofore’ have reference 
to that period of time.” 

In Charles & Blow vs. Lamberson, 1 Iowa, 442, it was 
remarked that the words “prior to the passage” amount 
to the same thing as if the legislature had used the 
word “heretofore,” and the court continuing said: 

“And either must relate to the time of taking 
effect and not to the time of passage. To our 
minds it would be a most dangerous doctrine 
to say that parties would be affected by a law, and 
that rights could grow up and become impaired by 
it, before it was published and circulated to im¬ 
part knowledge of its provisions.” (The Con¬ 
stitution of Iowa provides that no law shall go 
into effect until a certain time after it is passed.) 

15 Am. & Eng. Enc. of Law, 336. Hereafter means 
in the future. Heretofore means in time past; the time 
before the present; formerly, before this time; down to 
this time; hitherto. In statutes and constitutions the 
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words " hereafter and heretofore” usually relate .to the 
time when an enactment takes effect and not to the time 
of its passage. 

In Harding vs. The People, 10 Colo., 392, the court 
said: 

“In the absence of any emergency clause, in 
view of this constitutional provision, the ex¬ 
pression 'after the passage of the act’ as used 
in the law, can have but one meaning, namely, 
after the act goes into effect.” 

In State vs. Bemis, 45 Neb., 724, on page 739, the 
court says: 

“It is said that the act is unconstitutional and 
incapable of execution by reason of the provision 
therein for the appointment of a board of fire and 
police within thirty days from and after its passage, 
to wit, April 3, 1895, whereas said act did not 
take effect until three calendar months after the 
termination of the legislature for that session. 

. . It is evident that by the expression 'within 
thirty days from and after the passage of this act’ 
is meant thirty days from the time when said act 
took effect as a law.” 

In Larribee vs. Tolbot, 5 Gill, 426, 30 Md., 308, the 
court said: 

"It is expressly provided that it (the act in 
question) should take effect only from and after 
the first of February, 1842. This is equivalent 
to declaring that it should have no effect until 
that day.” 

Lewis Sutherland’s Statutory Construction, Yol. 1 , p. 
324, sec. 183. Meaning of words "now,” "heretofore,” 
"hereafter,” "from and after the passage of this act,” 
etc. 

"An act speaks from the time it takes effect. 
The words ‘hereafter and heretofore,’ in an act 
are construed as having reference to the date of 
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taking effect and not to the date of passage, un¬ 
less the act itself plainly shows a contrary intent- 
The Supreme Court of Texas says, ‘we appre. 
hend that no universal rule of construction can be 
adopted when a statute which makes a dis¬ 
tinction between future and past transactions is 
passed upon one day to take effect upon another, 
but we think the general rule is that a statute 
speaks from the time it becomes a law, and that 
what has occurred between the date of its passage 
and the time it takes effect is deemed with 
respect to the statute a past transaction. This 
is in analogy to the rule for the construction of 
wills* • • • The exception of injuries‘already 
sustained’ in a statute is to be construed as 
spoken when it took effect. So of the words ‘prior 
to the passage of this act,’ and ‘after the passage 
of this act.’ ” 

Erdlich on the Interpretation of Statutes, sec. 489. The 
13 & 14, Victoria, c. 21, s. 6, declares that when any 
act repeals another in whole or in part and substitutes 
some provision or provisions in lieu of the provision or 
provisions repealed the latter remains in full force until 
the substituted provision or provisions come into 
operation by force of the last named act. This provi¬ 
sion is only declaratory of the common law. The rule 
is the same though the repealing clause use the present 
tense, for an act speaks as of the time of its going into 
effect; so that “heretofore” or “hereafter” refers to the 
time when the act goes into effect, not the time of its 
final passage. 

It must be concluded, therefore, that the words “as 
now established” appearing in the excise section of this 
act speaks as of July 1, 1913, the date mentioned for 
the full force and effect of the section in paragraph 25 
thereof. To hold otherwise would be to say that Con¬ 
gress meant to accomplish not what was finally provided 
for, but what was first drafted in the tentative bill. 
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This is made clear by an examination of the District 
Appropriation Act as it was passed in the Senate with 
amendments, and returned to the House where it 
originated, H. R. 28499. The District Appropriation 
Bill, as passed in the Senate with amendments, con¬ 
tained at page 172, lines 8 and 9, the words “as now 
established’’ in a paragraph which in that same form 
now appears in the law. There was no change between 
the Senate and the House in this language. 

But at page 195, line 3, paragraph 27, the tentative bill 
provided: 


•That this section shall be in full force and 
effect from and after its passage.” 


rt * |_ 1 | # provision remained in the 

finished act the fire limits of March 4, 1913, the date of 

approval, would have been fixed as of that date. But 
paragraph 2 1 of the bill was amended and instead of the 
finished act, so far as excise was concerned, becoming 
immediately effective “from and after its passage,” the 
operation of the law was set over to July 1, 1913, under 
further amendment agreed upon between the House 
and Senate. So that to argue now that the phrase “as 
now established” has the same meaning as it had in 
the tentative bill would be to read the act as if no change 
had been made in the date of its operation from the 
terms of the original draft, and to ignore the fact that 
an express change was made in this respect specificallv 
deferring the date of operation of the measure. To give 
this effect to the law would be to enforce the bill as 
drafted in a preliminary stage instead of enforcing 
it as finally agreed upon and approved. As was said in 
Rogers vs. Yass, supra, the plaintiff’s “construction 
would give it the same effect as if it provided for going - 
into effect at its passage.” 

In the case of L nited States ex rel. Attorney General vs. 



Del. & Hudson Co., 213 U. S., at page 414, the Supreme 
Court of the United States refused to adopt a construc¬ 
tion of the Commodities Clause Act, provision for which 
had been proposed in an amendment to the bill and ex¬ 
pressly rejected, the court refusing so to construe the 
law— 

“since it can not in reason be assumed that there 
is a duty to extend the meaning of a statute be¬ 
yond its legal sense, upon the theory that a provi¬ 
sion which was expressly excluded was intended 
to be included ” 

In this matter the provision which if present would 
justify the contention was expressly rejected, and an 
entirely different substitute thereafter incorporated in 
the finished act. The contention is that the act should 
be construed as if it had never been amended in this 
respect in the course of its legislative history. 

B. 

Language must be Construed in its ordinary legal, as 
well as grammatical, sense and meaning. Beard vs. Smith, 
22 Ky., 430, supra, U. S. ex rel. Atty. Gen. vs. Del. & 
Hudson Co., 213 U. S., 414. 

It will be conceded that if this act had been passed, 
approved and effective upon the first day of July, 1913. 
there would be now no question before the court. But 
the law says it speaks only from the date upon which it 
went into effect and, when it does speak, according to 
the natural, grammatical arrangement of the language 
used. It was necessary, therefore, in order for plaintiff's 
interpretation to obtain that the courts, by setting 
at naught the aforesaid well settled principles of law, 
should amend the act by inserting “March 4, 1913." 
But this can not be done. 




In the case of Ohio National Bank vs. Berlin, 26 App. 
D. C., 221, this court said: 

“ A o mere omission , no mere failure to provide 
for contingencies which it may seem wise to 
have been specifically provided for , justify any 
judicial addition to the language of the statute” 

In Board of Lake County Commissioners vs. Rollins, 
130 U. S., 662, 673, 32 L. Ed., 1060, 1065, the court 
said: 

“The object of construction, applied to a Con¬ 
stitution, is to give effect to the intent of its 
framers and the people in adopting it. This 
intention is to be found in the instrument itself; 
and when the text of a constitutional provision 
is not ambiguous the courts, in giving construc¬ 
tion thereto, are not at liberty to search for its 
meaning beyond the instrument. 

“To get at the thought or meaning expressed 
in a statute, a contract or a Constitution, the 
first resort in all cases is to the natural signifi¬ 
cation of the words in the order of grammatical 
arrangement in which the framers of the instru¬ 
ment have placed them. If the words convey a 
definite meaning which involves no absurdity, 
nor any contradiction of other parts of the instru¬ 
ment, then that meaning apparent on the face 
of the instrument must be accepted, and neither 
the courts noi the legislature have the right 
to add to it or take from it. . . . So, also, 

where the law is expressed in plain and unam¬ 
biguous terms, whether those terms are general or 
limited, the legislature should be intended to 
mean what they have plainly expressed, and 
consequently no room is left for construction. 

• • • 

“Such considerations give weight to that line of 
remark of which People vs. Purdy, 2 Hill, 35, affords 
an example. There Bronson, J., commenting 
upon the danger of departing from the import and 
meaning of the language used to express the in¬ 
tent, and hunting for probable meanings not 
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clearly embraced in that language, says: 'In 
that way the intent is made to mean one thing 
by one man and something else by another, until 
in the end it is in danger of being rendered a 
mere dead letter, and that, too, when the lan¬ 
guage is so plain and explicit that it is impossible 
to mean more than one thing, unless we lose 
sight of the instrument itself and roam at large 
in the fields of speculation. , ” 

Again in the case of Waugh vs. Middleton, 8 Exch., 
351, 357, the court said: 

‘‘We are of opinion that we are not compelled 
to read the word ‘now’ in the sense of ‘heretofore/ 
tor if the contention on the part of the defendants 
is correct it must so be read. A very strong rea¬ 
son for holding that the legislature has not used 
the word ‘now’ in that sense is . . . that if 

the legislature intended so to use it expressions 
might have been adopted which would have left 
no possible doubt on the mind of any one desirous 
of ascertaining what was intended.” 

W r e contend that this act, read wtih the light of the 
law, means necessarily the fire limits as established when 
it became a law, July 1, 1913. Had Congress wished 
it to be retrospective it could have made the act so by 
simply saying “the fire limits as established March 4, 
1913; but not having done so no other earthly power 
can legally read this into the act. Had the fire limits 
been changed March 3d, the day before approval, 
there would be no room for controversy. But this act 
could say no more on March 3d than it could March 20th. 
It follows, then, since “as now established” must refer 
to some definite period in the process of creating the 
finished law, that time, it is settled by law, is when 
the act became effective, that is to say, at its approval 
or at some subsequent date expressly provided for within 
itself by its creator. It can have life, expression and 
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effect only according to its maker’s will, and in this 
case it was willed to be July 1, 1913. 

1 he court below thinks that Congress was in effect 
escribing the then existing physical westerly line of the 
lire limits, that is Thirty-fifth Street, and so on to the 
mile limit of the Soldiers’ Home. This would be mak- 
mg ( ongress say something it does not say. In other 
words, something must be added to or taken from 
the legal grammatical arrangement of the words to thus 
construe the phrase in question, and this is exactly what 
this court and the United States Supreme Court has 
said can not be done, “unless we lose sight of the in- 
strument itself and roam at large in the fields of specu¬ 
lation.” The court below would make Congress to have 
designated a fixed monument, permanent and stationery 
in its character, which it positively and expressly did not 
do, instead of an uncertain, expanding or contracting 
line which it as surely and certainly did do. No am¬ 
biguity arises until we undertake to disregard the 
foregoing settled, simple, legal axioms. Read the act 
as the law prescribes and there is no difficulty. 


C. 

While not admitting that it affects the legal con¬ 
struction of the act, for that is based on fixed principles 
of law, yet there is a significant correlation between the 
fire limits as referred to in this law and the liquor traffic. 
Police protection and supervision is better within than 
without the fire limits. The rustic is, and has always 
been, the object of solicitude on the part of the au¬ 
thorities to protect him from temptation and designing 
persons. There is a vast distinction in the regulations 
relating to buildings within and without the fire limits. 
Within the fire limits are the city people; without are the 
rural population. Within the fire limits whole streets, 
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perhaps a vast majority of all the territory is devoted to 
business, while without the fire limits a business place 
is a rarity. When a rural district loses its character of 
rurality it is brought within the fire limits zone. An 
examination of this act will show that the great end and 
aim was to banish the saloon from residence, suburban 
and rural districts, permitting them only in business 
localities, all else to be “dry.” Thus it will be seen that 
Congress used the words “fire limits’’ as an apt expres¬ 
sion to designate a certain suburban or rural and non¬ 
business section of Washington, and absolutely paid no 
heed to the then, March 4th, physical limitations of the 
fire limits. It was what the fire limits signified and not 
its metes and bounds that Congress was concerned about. 
Were it otherwise it would have said 1 hirty-fifth Street, 
which is a fixed boundary line, the modification or altera¬ 
tion of which it controlled. At the same time Con¬ 
gress knew as matter of law that the Commissioners 
could change the “fire limits” at will. It is not material 
that it may not have considered that from Thirty-fifth 
Street to Thirty-seventh Street should be within the 
fire limits; nor does it matter that there is scarcely a non¬ 
business structure from 1 hirty-seventh Street to Rock 
Creek along M Street. Consequently the Commissioners 
unintentionally carried out the very intent and purpose 
of the act by extending the fire limits before the act 
went into effect, and thereby the liquor zone. 

LEON TOBRINER, 
ALEXANDER H. BELL, 

R. F. DOWNING, 

Attorneys for Appellants Carr , II ardell and Carry . 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1915. 


No. 2894. 


PATRICK F. CARR ET AL., APPELLANTS, 

vs. 

WASHINGTON & OLD DOMINION RAILWAY, 

APPELLEE. 


Burden of Proof. 

We earnestly urge upon the attention of the court the 
case of Johnson vs. Railroad Company, 4 App. D. C., 
491, 505, in which this court says, at page 502. 

“In the case of Irwin vs. Dixion, 9 How., 10, 
the Supreme Court of the United States, with ref¬ 
erence to the matter of obstructions or supposed 
nuisances on the highway, says that the remedy by 
injunction is not favored, and would not lie, ‘un¬ 
less the injury is not only greater to the complain¬ 
ant than to others, and of a character urgent and 
otherwise irremediable at law, but the right or 
title to raise the obstruction is not in controversy, 
or is first settled at law.’ And it adds: ‘When the 
right or title to the place in controversy, or to do 
the act complained of, is, as here, doubtful, and 
explicitly denied in the answer, no permanent or 
perpetual injunction will usually be granted until 
such trial at law is had, settling the contested 
rights and interests of the parties.’ And numerous 
cases are cited in support of the position. 

5470—1 
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“In the case of Parker vs. Winnipiseogee, etc., 
Co., 2 Black, 545, where a bill had been filed to 
abate an alleged nuisance occurring from the 
attempted diversion of a stream of water, the 
same court said: ‘This jurisdiction is applied only 
where the right is clearly established—where no 
adequate compensation can be made in damages, 
and where delay itself would be a wrong. 2 
Swanst., 316. The case must be one of strong and 
imperious necessity, or the right must have been 
previously established at law. 6 Barb., 160; 7 
Barb., 400; 4 B. & C., 8; 37 N. H., 254; 17 Me., 
202. The right must be clear and its violation 
palpable. 6 Barb., 160. If the evidence be con¬ 
flicting, and the injury doubtful, this extra¬ 
ordinary remedy will be withheld. 2 Paige, 210; 
1 Cooper’s Sel. Cas., 333; 3 M. K., 169; 5 Met., 
S; 9 (l. & J., 668; 3 J. C., 282; 2 Barb. Ch., 282; 

1 Dev. Eq., 12.’ And it added that even ‘after 
the right has been established at law, a court of 
chancery will not, as of course , interpose by in¬ 
junction. It will consider all the circumstances, 
the consequences of such action, and the real 
equitv of the case. 4 R. I., 301; 8 Eng. L. & E., 
217; 9 Eng. E. E., 104; 18 Eng. Cond., Ch., 
436/ 

“Mr. Justice Story, in his work on Equity 
Jurisprudence, already cited, thus lays down the 
doctrine: ‘In regard to private nuisances, the in¬ 
terference of courts of equity by way of injunc¬ 
tion is undoubtedly founded upon the ground of 
restraining irreparable mischief, or of suppressing 
oppressive and interminable litigation, or of pre¬ 
venting multiplicity of suits. It is not every case 
which will furnish a right of action against a party 
for a nuisance which will justify the interposition 
of courts of equity to redress the injury or to 
remove the annoyance. But there must be such 
an injury, as from its nature, is not susceptible 
of being adequately compensated by damages 
at law, or such as frvmi its continuance or perma¬ 
nent mischief must occasion a constantlv recurring 



grievance which can not be otherwise prevented 
hut by an injunction.’ Sec. 925. 

“In view of these authorities, we are unable to 
find in the record any such showing by the com¬ 
plainant as would entitle him to the extraordinary 
remedy of injunction. Undoubtedly he has 
suffered annoyance from the operations of the 
railroad company, for which he should be com¬ 
pensated in damages. And if the railroad com¬ 
pany has occupied the public space and the public 
thoroughfare without warrant of law, it has com¬ 
mitted a nuisance which should be abated, but 
it is in the first instance a public nuisance to be 
abided by the public authorities. If the com¬ 
plainant has suffered special injury therefrom 
and has, therefore, become entitled to his action 
lor damages, he has neither alleged or proved 
a case of irreparable injury, or one for which the 
remedy by way of injunction should be interposed. 
His case certainly does not seem to be one of 
urgency when we consider that he waited for 
several years before he instituted his suit; and 
that after he instituted it he permitted it to 
slumber for upwards of a year before he attempted 
to take any testimony, and for nearly another year 
before there was any testimony taken for the 
defendant.” 

In this connection we beg leave to invite the court’s 
attention, at the risk of repetition, to the fact that in our 
judgment there is positively not aline of evidence in this 
case that rises to the degree of proof that the existence 
of the saloons of Carr or Warded ever caused the intoxica¬ 
tion of a single man, and if this is true the appellee’s con¬ 
tention of irreparable injury necessarily falls to the 
ground. On this point the testimony of the police officers 
stationed at Thirty-sixth and M Streets, one of whom, 
and usually two, were always present during the entire 
tiniQ, day or night, that these saloons were doing busi¬ 
ness since the establishment of a terminal there. These 
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officers are Short (Rec., p. 127), Maher (Rec., p. 130), 

Heide (Rec., p. 133), Strawser (Rec., p. 135), Creel 

(Rec., p. 136), Birkigt (Rec., p. 137), and Steinbraker 
(Rec., p. 138). 


Certiorari. 

\\ e ha\ e carefully reviewed the cases submitted by 
appellee on the question of certiorari, and summarize 
them as follows: 

In the case of Stuart vs. Hall, 2 Overton (Tcnn.), 170, 
the writ of certiorari therein considered was not the 
common law writ but “according to the laws of Tenn¬ 
essee.’' In the case of Lewis vs. Bishop, 10 Wash., 316, 
the question was whether the Board of Equalization 
exercised judicial functions as prescribed by the statute 
in that State,and can, therefore, have no application to 
the case at bar. People vs. Morgan, 65 Barbour, 47!). 

1 he point at issue in this case was not involved, and the 
casual suggestion of the court relative to injunction was 
mere obiter. Galloway vs. Stophlet, 1 Ohio St., 434, 
held that certiorari does not lie to review an order of a 
court of equity, the remedy being by appeal. Kingsley 
is. Gould, 6 X. J. L., 106, was a bill in chancery to delav 
proceedings. The court does not hold that injunction 
and certiorari are concurrent writs as claimed by appellee. 

If the act of the Excise Board in granting a license to 
the saloons in question is absolutely void as contended 
bv appellee, as it would be if the license was for a saloon 
in a territory in which the location of a saloon is abso¬ 
lutely prohibited, the paper license so issued is no de¬ 
fense to a prosecution for doing business without a 
license or doing business in a prohibited zone, and a 
party who conducts a saloon under a void license would 
be subject to prosecution under the provisions of para- 


( 
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graph 12 of the Excise Law, which among other things 
provides that any person, etc., who— 

“shall manufacture, sell, offer for sale, keep for 
sale, traffic in, barter, exchange for goods, or give 
away intoxicating liquors in any part, section or 
. district of the District of Columbia, wherein the 
same is prohibited by law,” 

shall be fined, etc. 

Says this court in the Metropolitan Club case: 

“Manifestly the Board would exceed its juris¬ 
diction if it granted a license to sell liquor within 
prohibited territory, expressly described. Such a 
license would he totally void. But that is not this 
case. Concededly, the Metropolitan Club is not 
located within the territory expressly prohibited 
and in which the Board has no ‘ jurisdiction 
to entertain applications for licenses.” 

Equity will not enjoin avoid act. Cooper vs. Hunt (In- 
tervenor’s Brf., p. 55). The act being void it constitutes 
neither a cause of action nor a defense, and the alleged 
licensee holding a paper of no legal effect would be sub¬ 
ject to prosecution. 

The appellee’s answer to this proposition is that the 
corporation counsel, if applied to, would not bring the 
prosecution. To justify such an assumption it would also 
be necessary to assume that the corporation counsel or 
his assistants in the Police Court charged with the prose¬ 
cution of these cases, and the judges of that court, were 
derelict in their duty, and especially in the light of the 
provisions of paragraph 18 of the Excise Act, which pro¬ 
vides, among other things, that prosecutions for viola¬ 
tions shall be on information by the corporation counsel 
or his assistants authorized to act “and said corporation 
counsel or his assistants shall file such information upon 




the presentation to him or his assistants of sworn informa¬ 
tion that the law has been violated.” 

Not only does the act make it absolutely imperative 
that the corporation counsel or his assistants institute a 
prosecution, but under paragraph 10 it is made his im¬ 
perative duty under certain circumstances to issue 
warrants for a raid and seizure. 

As the court well knows, the coproration counsel has 
instituted a number of test cases in the Police Court 
involving the construction of the Excise Law—the 
Metropolitan Club case being one. There is nothing in 
the record disclosing a request to the corporation counsel 
or his assistants to bring the prosecution or a refusal of 
such counsel to so act. especially in the light of the fact 
that these saloons were licensed in November, 1913, 
under the present license act, and during that year were 
operated under the license so issued. If the license sought 
to be enjoined is void, the license for the years 1913-1914 
was also void, and the plaintiff had full time and oppor¬ 
tunity to set in motion the proceeding provided by the 
act, or it could have, by certiorari, litigated the power 
of the Excise Board to grant the licenses in question. 

In the following cases certiorari was held to be the 
proper remedy to challenge the allowance or refusal of a 
liquor license. 

In State ex rel. White vs. Mayor, etc., 42 Atl. Rep., 
170. the court holds: 

“Where a license to keep an inn and tavern is 
granted by a legal body contrary to law, certiorari 
to review such action may be granted at the 
instance oi a-resident and taxpayer of the place 
where the license is to be exercised.” 


In Dexter vs. Town Council, 21 Atl., 347, the court 


> t t onh to review decisions of# 

inferior courts, but also the determinations of 
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tof }hl b r?ht eXerC ' sing a i udieial Power, affect- 
If i n , ghts or P ro Perty of citizens where no 

l/mT// e 6a r / C1 " et y , 1S P. rovided - 11 is not necessary 

h , nh, TT, SI °, U i be a parly 10 lhe rec ord, 
Out only that he should he interested in the subiect- 

matter upon which the record acts.” 

In Gaertner vs. City of Fond du Lac, 34 Wise 497 
the court says: ’ ’ 

lhe proceedings of the common council in 

Hitn a f bltranly revoking the plaintiff’s license 
without, cause and without giving any notice of 

the charges made against him by the'police and 

“ be h « ar ', 1hi * were- 

Ill i, d seem t0 be—unauthorized and 

actfon hv ntt a " , ample remedy t0 correct this 
action b\ means of a common law certiorari.” 

See, also, People ex rel. vs. Symonds, 23 N Y 
Supp., 689, 690. ’ L 

In the case at bar the whole question appears of record. 

nartv P t aln th ff ha< h 6d ' tS Pr ° teSt ’ and thereby became a 
party to the record. 

that—^ thC provisions of Paragraph 4, it is provided 

"notice of the filing of said petition shall be given 

Sited etc 1Cant 111 SUC !' Tf nner 48 may be P re ' 

■ criDea, etc. . And if protests against the 

gianting of such license are filed no final action 

shall be taken by the Excise Board until the pro- 

testants shall have had an opportunity to P be 

Si? rU CS and regulations Prescribed by 


The record discloses the location of the saloon and the 

fact if the contention of the plaintiff is correct, that it is 
within the prohibited zone. 

On the question of the right of appellee to apply for a 
writ of certiorari the law is fully and comprehensively 


s 


set forth in a note to 10 L. R. A. (N. S.), 610, Hemmer v. 


Rronson, p. 610, entitled 
certiorari to review a decree 
intoxicating liquors?” 


“Who is entitled to invoke 
or order affecting the sale of 


Fire Limits. 

It is said by appellee (its brief, page 5) that Congress— 

“anticipated that the fire limits might be juggled 
with or extended under the color or veil of building 
or fire regulations, so as to enlarge the territory 
within which saloons could be licensed.” 

In reply, we submit that so far as anything appears in 
the act, it can as well be argued that it may have been 
the intention of Congress to permit the Commissioners 
to do the very thing they did, unless the intention of 
Congress is to be ascertained through the discerning 
mind of appellee. Congress knew that the fire regulations 
were elastic. That the Commissioners could extend or 
contract them at any time. Congress knew better than 
any other body that an act speaks only as of the time it 
is to become operative. 

Congress knew that under the established rules for the 
interpretation of statutes the words “as now established” 
would be interpreted as of the date when tin* act became 
effective, unless it contained some provision expresslv 
negativing such interpretation. 

And we ask: Is there anything in any provision of the 
act which justifies the application to its construction of 
any other rule but the ordinary rule of interpretation? 

Is there anything in the act which will support the 
contention of the appellee—founded upon a guess or 
conjecture as to what the intention of Congress really 
was? 

Is resort to be had to supposition in the face of the 
absolute rule of interpretation, and especially so when a 



resort to supposition has not one scintilla in the act to 
justify it, but the act and the ordinary rules of interpre¬ 
tation can be strictly construed without in any manner 
impairing its effectiveness? 

That the Commissioners of the District of Columbia 
gave to the act the same construction for which we are 
contending, is supported by the fact that within sixteen 
days after its approval they did extend the fire limits in 
the one instance but in no other. 

The pertinency of the argument that the words “as 
now established'’ refer to the time when the legislators 
voted is completely overcome by the following illustra¬ 
tion. If, in the case at bar, the fire limits had been 
changed on the 3rd day of March there would be no dis¬ 
pute that the words “as now established’’ would compre¬ 
hend the fire limits as established upon the 3rd day of 
March. Consequently, in such a case they would in¬ 
evitably have voted to make the line of demarkation of 
the “dry’’ zone the fire limits on the 3rd day of March, 
and not upon the date that the legislators voted upon the 
bill. It follows, then, as a necessary corollary that they 
would have voted in that instance to establish a line 
limiting the “dry” and “wet” zones which had no exist¬ 
ence at the time the vote was taken. That being so, how 
can it be said that the fire limits established upon the 
date of approval of the bill was in the minds of the legisla¬ 
tors, when they voted upon the act, for it happens that 
it was no more an act of Congress on the 4th day of 
March than it was on the 3rd day of March or the 20th 
day of March, when the fire limits were actually extended. 

We have gone over with a great deal of care the cases 
cited by appellee on tho fire limits proposition, and re¬ 
spectfully submit to the court that not one of them is 
pertinent to the issues involved in this case. We deem 
it not necessary to review them, as the court will undoubt¬ 
edly read them carefully, and we maintain that not one of 



them is a case »here an act was passed and approved on 
a certain date to become effective at a future date. There 
can be no doubt that in considering the meaning of the 
word “now” it speaks from the date of approval of the 

act where its operation is not postponed bv the terms of 
the act. 

In regard to the case of George vs. Travis, 157 N. W. 
Rep., 207, as quoted at page 27 of appellee’s brief, upon 
which opposing counsel lay great stress, we beg to invite 
the attention of the court to the last paragraph of the 
opinion of Mr. Justice McCoy in this case (Rec., p. 33). 

Respectfully submitted. 

CONRAD H. SYME, 

F. H. STEPHENS, 

LEON TOBRINER, 
ALEXANDER H. BELL, 

R. F. DOWNING, 

Attorneys for Appellants. 
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